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F Jdicial District Court - Blaine County 
ROA Report 
Case: CV-2010-0000123 Current Judge: Robert J. Elgee 
User: ANDREA 
Rebecca S Wilkinson vs. State Of Idaho Department Of Transportation 
Rebecca S Wilkinson vs. State Of Idaho Department Of Transportation 
Date 
2/18/2010 
2/24/2010 
2/26/2010 
3/2/2010 
3/3/2010 
3/4/2010 
3/10/2010 
3/15/2010 
3/18/2010 
3/22/2010 
4/14/2010 
4/22/2010 
4/28/2010 
Other Claims 
Judge 
New Case Filed - Other Claims Robert J. Elgee 
Plaintiff: Wilkinson, Rebecca S Appearance Brian E. Elkins Robert J. Elgee 
Filing: L3 - Appeal or petition for judicial review or cross appeal or Robert J. Eigee 
cross-petition from commission, board, or body to district court Paid by: 
Elkins, Brian E. (attorney for Wilkinson, Rebecca S) Receipt number: 
0001120 Dated: 2/18/2010 Amount: $88.00 (Check) For: Wilkinson, 
Rebecca S (plaintiff) 
Petition for Judicial Review Robert J. Eigee 
Motion for Stay of License Suspension Robert J. Eigee 
Order Staying License Suspension Robert J. Eigee 
Hearing Scheduled (Motion to Stay 03/15/201009:30 AM) License Robert J. Eigee 
Suspension 
Procedural Order governing judicial review of agency action by district court Robert J. Eigee 
Notice of lodging of Agency Record Robert J. Eigee 
Notice Of Appearance 
Defendant: State Of Idaho Department Of Transportation Appearance 
Timothy J. Stover 
Petitioners Response to Notice Of Lodging of Agency Record 
Additional Issue on Judicial Review 
Notice of Payment of Court Reporters Estimate 
Notice of Court Reporters Estimate 
Stipulation to maintain order staying license suspension 
Order maintaining stay on license suspension 
Hearing result for Motion to Stay held on 03/15/2010 09:30 AM: Hearing 
Vacated License Suspension 
Notice of filing transcripts 
Transcript of December 1, 2009 Filed 
Transcript of January 26, 2010 Filed 
Notice of Filing Agency Reocrd 
Agency Record 
Motion to Correct Agency Record 
Order correcting agency record 
Hearing Scheduled (Clerk's Status 05/27/201004:59 PM) petitioner's 
brief due 
Robert J. Eigee 
Robert J. Eigee 
Robert J. Elgee 
Robert J. Eigee 
Robert J. Eigee 
Robert J. Elgee 
Robert J. Eigee 
Robert J. Elgee 
Robert J. Eigee 
Robert J. Eigee 
Robert J. Elgee 
Robert J. Eigee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Eigee 
Hearing Scheduled (Clerk's Status 06/24/201004:59 PM) respondent's Robert J. Elgee 
brief due 
Continued (Clerk's Status 07/22/201004:59 PM) petitioner's reply brief Robert J. Elgee 
due 
Hearing Scheduled (Clerk's Status 08/05/201004:59 PM) set for oral Robert J. Eigee 
argument? 
Petitioners Brief Robert J. Eigee I 
Date: 2/28/2011 
Time: 08:50 AM 
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ROA Report 
Case: CV-2010-0000123 Current Judge: Robert J. Elgee 
User: ANDREA 
Rebecca S Wilkinson vs. State Of Idaho Department Of Transportation 
Rebecca S Wilkinson vs. State Of Idaho Department Of Transportation 
Date 
5/26/2010 
6/16/2010 
6/23/2010 
6/24/2010 
9/812010 
9/10/2010 
11/1/2010 
11/4/2010 
12/3/2010 
12/6/2010 
12/7/2010 
1/13/2011 
Respondent's Brief 
Petitioner's Reply Brief 
Other Claims 
Judge 
Robert J. Eigee 
Robert J. Eigee 
Notice Of Hearing RE: Petition for Judicial Review Robert J. Eigee 
Hearing Scheduled (Hearing Scheduled 09/13/2010 03:00 PM) petitioners Robert J. Elgee 
Petition 
Amended Notice Of Hearing RE: Petition for Judicial Review 
Continued (Judicial Review 11/01/2010 02:00 PM) petitioners Petition 
Court Minutes 
Hearing type: Judicial Review 
Hearing date: 11/1/2010 
Time: 1 :57 pm 
Courtroom: 
Court reporter: Susan Israel 
Minutes Clerk: Crystal Rigby 
Tape Number: 
Party: Rebecca Wilkinson, Attorney: Brian Elkins 
Party: State Of Idaho Department Of Transportation, Attorney: Timothy 
Stover 
Hearing result for Judicial Review held on 11/01/2010 02:00 PM: District 
Court Hearing Held 
Court Reporter:Susan Israel 
Estimated Number of Transcript Pages for this hearing: petitioners Petition 
less 100 
Order on Petition for Judicial Review 
Civil Disposition entered for: State Of Idaho Department Of Transportation, 
Defendant; Wilkinson, Rebecca S, Plaintiff. Filing date: 11/4/2010 
STATUS CHANGED: Closed 
Notice Of Appeal 
Appealed To The Supreme Court 
STATUS CHANGED: Inactive 
Filing: L4 - Appeal, Civil appeal or cross-appeal to Supreme Court Paid 
by: Elkins, Brian E. (attorney for Wilkinson, Rebecca S) Receipt number: 
0007839 Dated: 12/6/2010 Amount: $101.00 (Check) For: Wilkinson, 
Rebecca S (plaintiff) 
Bond Posted - Cash (Receipt 7840 Dated 12/6/2010 for 100.00) 
Bond Posted - Cash (Receipt 7855 Dated 12/7/2010 for 9.00) 
Miscellaneous Payment: For Making Copy Of Any File Or Record By The 
Clerk, Per Page Paid by: Brian Elkins Receipt number: 0000306 Dated: 
1/13/2011 Amount: $1.00 (Check) 
Robert J. Eigee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Eigee 
Robert J. Elgee 
Robert J. Eigee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Eigee 
Robert J. Eigee 
Robert J. Eigee 
Miscellaneous Payment: Copies Of Transcript For Appeals Per Page Paid Robert J. Eigee 
by: Brian Elkins Receipt number: 0000306 Dated: 1/13/2011 Amount: 
$361.25 (Check) 
Bond Converted (Transaction number 3 dated 1/13/2011 amount 100.00) Robert J. Elgee 
Bond Converted (Transaction number 4 dated 1/13/2011 amount 9.00) Robert J. Eigee 
Date: 2/28/2011 
Time: 08:50 AM 
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Hearing Scheduled (Objection 02/14/2011 11 :30 AM) to record appeal 
Appellants objections to the record on appeal 
Hearing result for Objection held on 02/14/2011 11 :30 AM: Hearing 
Vacated to record appeal 
Stipulation to correct the record on appeal & Order 
Judge 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
Robert J. Elgee 
.A 
BRIAN E. ELKINS, P.c. 
Attorney at Law 
FI LED ~'~.'Q: '51" 
[FEB 1 8 2010 I 
Jolynn Drage, Clerk District 
COUTt Blaine Count\~ Idaho 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Case No. CV-2010- /02 3 
PETITION FOR JUDICIAL REVIEW 
Licenselldentification No. FA127022G 
ITD File Number: 332000025887 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
--------------------------~) 
Fee Category: L-3ROBERT J. ELGEE 
Fee: $88.00 
The Petitioner, Rebecca Susan Wilkinson, by and through her attorney of record, Brian E. 
Elkins, petitions this Court for judicial review pursuant to Idaho Code § 67-5270, et seq. and 
LR.C.P. 84, as follows: 
(1) The name of the agency for whose action judicial review is sought is the State of 
Idaho, Department of Transportation, Administrative License Suspension Hearing 
Section (ITD/ALS). 
(2) The District Court to which this petition is taken is the District Court of the Fifth 
Judicial District of the State of Idaho in and for the County of Blaine since the 
PETITION FOR JUDICIAL REVIEW 
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c: 
Petitioner, Rebecca S. Wilkinson (Wilkinson), resides in Blaine County. 
(3) The action which is the subject of this judicial review is the purported "sustained" 
Order by the ALS suspending the driving privileges of Wilkinson that were 
brought pursuant to Idaho Code § 18-8002A (ALS statute) for 90 days, the first 30 
days of which are absolute (meaning no driving privileges whatsoever); the ALS 
proceeding is initiated by the Notice of Suspension for Failure of Evidentiary 
Testing (NOS Form) served on Wilkinson following her arrest for driving while 
under the influence of alcohol in violation of Idaho Code § 18-8004 (DUI). 
(4) Wilkinson was arrested for DUI on October 11,2009 by Officer Garth Davis of 
the Hailey Police Department. Following her arrest, Wilkinson was transported to 
the Blaine County Sheriff's Department where she was asked to submit to a breath 
test on an Intoxilyzer 5000EN Breath Testing Machine (BrAC) and it was alleged 
that her breath test results were in excess ofIdaho's legal limit of .08. 
(5) Pursuant to the ALS statute, Officer Davis seized Wilkinson's Idaho driver's 
license, no and, also consistent with the ALS statute, served on 
Wilkinson the NOS Form. 
(6) Under the ALS statute, Wilkinson timely requested an administrative hearing 
before the lTD, ALS Hearing Section, whereupon the matter was set for an ALS 
hearing before ALS Hearing Officer Eric G. Moody. 
(7) By virtue of the fact that Officer Davis was unavailable for one of the scheduled 
ALS hearings, the matter was continued until the hearing that took place on 
December 2, 2009. During the time that the ALS proceeding was continued, ALS 
Hearing Officer Eric Moody agreed to enter a stay of the suspension of 
Wilkinson's driving privileges since, by operation of law under the ALS statute, 
she would have suffered a suspension 30 days following the service of the NOS 
Form which would have meant a commencement of her suspension on or about 
November 10, 2009. 
PETITION FOR JUDICIAL REVIEW -2 
(8) At the ALS hearings, Wilkinson's counsel submitted a number of exhibits that 
were admitted into the record, the most notable of which is Petitioner's Exhibit 
M, a CD-R recording of the proceedings that took place approximately 30 minutes 
before, and during, the time that Wilkinson submitted to the BrAC test. 
Following the ALS hearing that was conducted by a telephone conference call on 
December 2, 2009, Wilkinson asked that the record remain open so that she could 
be afforded an opportunity to submit a written argument in support of vacating the 
suspensIOn. 
(9) On December 17,2009 ALS Hearing Examiner Eric G. Moody issued his 
Findings of Fact and Conclusions of Law and Order (Decision) ruling that the 
suspension set out in the NOS Form would be "sustained." A copy of the 
Decision is attached hereto as Exhibit A and incorporated herein by reference. 
The heading before the lTD and case caption are set forth on Exhibit A. 
(10) According to the terms of the Decision, the ALS hearing officer quashed the stay 
order, such that Wilkinson's 90-day ALS suspension would commence on 
December 28, 2009. 
(11) On December 31, 2009 Wilkinson timely filed a Request for Reconsideration 
before ALS Hearing Officer Eric G. Moody pursuant to IDAPA 39.02.72.600 and 
pursuant to Idaho Code § 67-5246(4). 
(12) However, ALS Hearing Officer Eric G. Moody set the matter for another hearing 
which was held on January 26, 2010 and additional evidence was offered into the 
record including, but not limited to, 
(a) Officer Garth Davis testified at said hearing. 
(b) A Stipulation to Suppress BrAC results and State's Motion to Dismiss in 
the companion criminal case entitled State of Idaho v. Rebecca S. 
Wilkinson, Blaine County Case No. CR-09-2929, where the parties 
stipulated that the BrAC results obtained from Wilkinson on October 11, 
2009 would be suppressed from evidence for failure of the operator, Garth 
PETITION FOR JUDICIAL REVIEW -3 
Davis, to observe and monitor the Defendant during the requisite 15 
minutes before she submitted to the BrAC test. 
(c) An Order of Dismissal was entered into the ALS record where the 
companion DUI case against Wilkinson in Blaine County Case No. CR-
09-2929 was dismissed by Blaine County Magistrate R. Ted Israel after 
finding that Wilkinson's BrAC results "be suppressed from evidence for 
failure of the arresting officer/operator of the Intoxilyzer 5000 Breath 
Testing Machine, to properly observe and monitor the Defendant for 15 
minutes prior to the time that she submitted to the breath test." 
(l3) While the matter was pending before ITD/ALS Hearing Section on Wilkinson's 
Request for Reconsideration and since her driving privileges became suspended 
on December 28, 2009, on January 12,2010 Wilkinson filed with the ALS 
Hearing Section a Motion for Stay of Suspension of Driving Privileges and on 
January 14,2010 lTD issued a "PENDING ACTION" notifying Wilkinson that 
her ALS suspension was going to be "TEMPORARIL Y STOPPED: PENDING 
ADMINISTRATIVE HEARING AND HEARING OFFICER'S DECISION." 
(14) On February 11,2010, the ALS Hearing Officer issued his Amended Decision 
sustaining the suspension of Wilkinson's driving privileges under the ALS statute. 
(15) During the hearings on this matter before the ALS hearing officer, oral evidence 
was offered along with argument in colloquy that were presented to the ALS 
hearing officer. Those hearings were recorded by ALS. Based upon past 
experience, counsel for Wilkinson believes and therefor alleges that Hedrick 
Court Reporting possesses such recordings and that their address is P. O. Box 
578, Boise, ID 83701. 
PETITION FOR JUDICIAL REVIEW -4 
(16) A Statement of Issues for Judicial Review that Wilkinson intends to assert 
include, but are not necessarily limited to, the following: 
(a) Did Title 18, Chapter 80, of the Idaho Code, including but not limited to 
Idaho Code § 18-8002A, provide a basis to sustain the ALS suspension of 
driving privileges? 
(b) Pursuant to I. C. § 18-8002A(7), whether the arresting officer, Garth 
Davis, complied with the requirements of Idaho Code § 18-8004(4) and 
conducted the BrAC test on Wilkinson in compliance with the standard 
operating procedures and operator manual for the breath testing device 
used in this case; to wit: whether Officer Davis complied with the 15-
minute observation period and properly monitored and observed 
Wilkinson prior to the time that she submitted to the BrAC test. 
(c) Whether Wilkinson's due process rights were violated when Officer Garth 
Davis would not allow Wilkinson to call her attorney, despite repeated 
requests to do so, after she submitted to the BrAC test as recognized in 
State v. Carr, 128 Idaho 181. Accordingly, did ALS Hearing Officer Eric 
G. Moody err when he ruled against Wilkinson on that issue? 
(d) Was the decision sustaining the ALS in violation ofL C. § 67-5279? 
(17) A transcript of the ALS proceedings is requested. 
(18) By reason of the acts of the Respondent it has been necessary for Wilkinson to 
retain the services of an attorney. Wilkinson has incurred and will continue to 
incur costs and attorney's fees. Wilkinson requests Respondent be ordered to pay 
her reasonable attorney's fees and costs incurred in this action. Should the matter 
proceed by default, reasonable attorney's fees shall be Three Thousand Dollars 
($3,000). Wilkinson is entitled to an award of attorney's fees and costs under 1. C. 
§ 12-117, I.R.C.P. 54(e) and any other applicable rule, statute or case law. 
PETITION FOR JUDICIAL REVIEW 
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PRAYER FOR RELIEF 
WHEREFORE, Petitioner requests the following relief: 
(1) The Court enter an order staying the suspension of the Petitioner's driving 
privileges and that the order provide that the Petitioner's driving privileges will 
remain in effect and valid until a decision is issued by the Court on the Petition for 
Judicial Review. 
(2) That based upon the entire record in this case the Court find that the lTDI ALS 
order is in violation of statutory provisions, state and federal constitutional 
provisions, is not supported by substantial evidence in the record as a whole, and 
that the ALS hearing examiner's decision is arbitrary, capricious or an abuse of 
discretion. 
(3) The Court set aside the Amended Decision of ALS Hearing Examiner Eric Moody 
dated February 11,2010 and that the matter be remanded to lTD/ALS with 
instructions to vacate the ALS suspension of Wilkinson's driving privileges. 
(4) For an order declaring that the ALS hearing officer erred as a matter of law in his 
interpretation ofIdaho Code §§ 18-8002A, 18-8004(4) and 67-5270, et seq. 
(5) For an order finding that the ALS hearing officer acted without a reasonable basis 
in fact or law in sustaining the ALS suspension and the Decision was arbitrary, 
capricious, or an abuse of discretion. 
(6) For an award of attorney's fees and costs. 
(5) For an order or judgment granting such other and further relief as the Court deems 
just and equitable. 
DATED this 18 day of February, 2 10. 
PETITION FOR JUDICIAL REVIEW 
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VERIFICATION 
STATE OF IDAHO ) 
) ss. 
County of Blaine ) 
I, BRIAN E. ELKINS, being first duly sworn upon oath, hereby depose and state: I am 
the attorney for Petitioner, Rebecca S. Wilkinson, in the above-entitled action; that service of the 
Petition has been made upon the Idaho Transportation Department pursuant to LR.C.P. S(t); that 
the Clerk of the administrative agency will be paid the estimated fee for the preparation of the 
transcript; that the Clerk of the agency will be paid the estimated fee for the preparation of the 
rff~ro. L[2eL 
BRIAN E. ELKINS 
SUBSC~f[f.Q·mJ.D. SWORN to before me this Ji!i day of February, 2010. 
' .... 0"· Air"'1##..... a ~14i- . ".-flo:. ~ ;/ I,J ~o.:-::~ ~~\ ~~ dv 
~lttJ \(,. * i No~ Public for~ i/ , _ '.14 B \. " I ResIdmg at ~-~,.~ OF \\')t;~ ...... "" Commission Expires 3· S· dlJ{b ........... 
17 
CERTI~TE OF SERVICE 
I HEREBY CERTIFY that on the day of February, 2010 I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
Driver Services! ALS Hearing Section 
Idaho Transportation Department 
P. O. Box 7129 
Boise,Id. 83707-1129 
~ Mailed 
Hand-Delivered 
Faxed to Fax Number 208.332.7810 
Faxed and mailed 
~~,Jk 
ANE.ELKINS 
crim\wilkinson-JudicialReview.pet 
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lD 
IN THE MATTER OF THE 
DRIVING PRIVILEGES OF 
----
REBECCA SUSAN WILKINSON 
) 
) 
) 
) 
) 
----------) 
8RIAN E. ELKINS 
ATIORNEY 
IDAHO D.L. NO.FA127022G 
RLENo.332000025887 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAw AND 
ORDER 
This matter came on for Administrative License Suspension (ALS) 
hearing on .December 02, 2009, by telephone conference. Brian Elkins, 
Attorney at Law., represented Wilkinson. 
The suspension set out in the Notice of Suspension served 
pursuant to Idaho Code §lS-S002A * is SUSTAINED. 
EXHIBIT LISTt 
The hearing examiner received the following exhibits into evidence 
as part of the record of the proceeding: 
1. Notice of suspension and temporary permit 
2. Evidentiary test results rz:(j)ICTATION 0 FILE !2f CofY ErMAILED TO~l<J~. 
ON i 2- . .:>. d.,c1BY --(A..-' 
3. Sworn statement 
4. Copy of petitioner's driver's license 
5. Envelope from law enforcement agency 
6. Certificate of receipt of law enforcement documents 
7. Petitioner's hearing request 
8. Petitioner's driving record 
9. Response to request for discovery i!'xHIBIT A 
FINDINGS OF FAG AND CONCLUSIONS OF LAW AND ORDER - 1 
10.Subpoena-duces tecum 
l1.Subpoena-civii 
i2.Subpoena-civil 
i3.Stayorder 
i4.Subpoena-civii 
is.Certificate of service 
16.Subpoena-civil 
17.Certificate of service 
18.Subpoena-civil 
19. Certificate of service 
20. Subpoena-civil 
21.Certificate of service 
A. Instrument operations logs 
B. Return of service 
C. DVD 
D. Correspondence 
E. Photo-number 1 
F. Photo-number 2 
G. Photo-number 3 
H. Photo-number 4 
1. Photo-number S 
J. Bail bond receipt 
K. DVD 
L. Petitioner's written arguments 
M. CO-R 
N. Correspondence 
THE HEARING EXAMINER HAS TAKEN JUDICIAL NOTICE OF THE 
FOLLOWING ITEMS: 
1. Records regularly maintained by lTD:!: 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 2 
2. IDAPA§ Rules and manuals 
3. ISP** standards and procedurestt for breath testing instruments 
4. Idaho Statutes, city, and county ordinances and procedures 
5. Reported Court Decisions 
6. NHTSAH driving while impaired and SFSTs§§ testing manuals 
AOMINISTRA TIVE PROCEEDINGS *** 
Mr. Elkins' comments and arguments: 
1. Wilkinson was not observed in compliance with the ISP Forensic 
Services SOP Section 3.1. 
2. Evidence submitted shows Officer Davis and Wilkinson's location. 
3. Exhibit 2 shows the observation period started at 2:26. 
4. Exhibit 3 notes a wristwatch was used to time the observation period. 
5. The record lacks how the wristwatch's time corresponds to Intoxilyzer 
5000 EN's clock. 
6. Considering Exhibit 2's 2:26, the fifteen-minute observation period 
would end at 2:41. 
7. Exhibit 2 notes Wilkinson's first subject test was at 2:39. 
8. Exhibit 3 provides Wilkinson's breath test results at 2:43. 
9. Officer Davis used his wristwatch to establish the 2:43 time. 
10. The Intoxilyzer 5000 EN displays two different subject test times. 
11.It is suspicious Officer Davis noted one time for Wilkinson's two 
subject tests. 
12. The record shows a non-compliance with the observation period. 
13. Wilkinson was not closely observed. 
ISSUES RAISED AT HEARING IN ADDITION To ISSUES SET FORTH IN 
IOAHO CODE §18-8002Attt 
1. Was Wilkinson properly monitored prior to her breath test? 
2. Was Wilkinson denied access to an attorney? 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 3 (3 
FINDINGS OF FACT 
I, having heard the issues raised by the driver; having considered 
the exhibits admitted as evidence; having considered the matter herein; 
and being advised in the premises and the law, make the following 
Findings of Fact: 
PURSUANT To IDAHO CODE §lS-S002A(7) THE PETITIONER HAS 
THE BURDEN OF PROOF By A PREPONDERANCE OF THE EVIDENCE 
REGARDING ALL IDAHO CODE §lS-S002A STANDARDS AND ALL 
ISSUES RAISED By THE PETITIONER. 
1. 
DID OFFICER GARTH DAVIS HAVE LEGAL CAUSE To STOP THE 
VEHICLE WILKINSON WAS DRIVING? 
1. Officer Davis observed the vehicle driven by Wilkinson fail to maintain 
the vehicle's lane of travel by crOSSing the center and lane divider lines 
in violation of Idaho Code §§49-630 and 49-637. 
2. Officer Davis had legal cause to stop the vehicle driven by Wilkinson. 
2. 
DID OFFICER DAVIS HAVE LEGAL CAUSE To BELIEVE WILKINSON 
VIOLATED IDAHO CODE §lS-S004? 
1. Officer Davis observed Wilkinson driving a motor vehicle. 
2. Wilkinson exhibited the following behaviors: 
a. Smelled of an alcoholic beverage 
b. Admitted to consuming alcoholic beverages 
c. Slurred speech 
d. Glassy eyes 
e. Bloodshot eyes 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 4 
3. Wilkinson met or exceeded the minimum decision points on the 
following SFSTs: 
a. The horizontal gaze nystagmus 
b. The 9-step walk and turn 
c. The one leg stand 
4. Officer Davis had sufficient legal cause to arrest Wilkinson and request 
an evidentiary test. 
3. 
DID THE EVIDENTIARY TEST RESULTS INDICATE A VIOLATION OF 
IDAHO CODE §§lS-S004, lS-S004C, OR lS-S0061 
1. The analyses of Wilkinson's' breath samples indicated a BrAC**" of 
.165/.151. 
2. Wilkinson was in violation of Idaho Code §lS-S004. 
4. 
WAS THE EVIDENTIARY TEST PERFORMED IN COMPLIANCE WITH ALL 
REQUIREMENTS SET FORTH IN IDAHO CODE AND ISP FORENSIC 
SERVICES SOPS? 
1. Officer Davis' affidavit states Wilkinson's evidentiary breath test was 
performed in compliance with Idaho Code and ISP Forensic Services 
SOPs. 
2. Wilkinson's evidentiary breath test was performed in compliance with 
Idaho Code and ISP Forensic Services SOPs. 
5. 
DID THE EVIDENTIARY TESTING INSTRUMENT FUNCTION PROPERLY 
WHEN THE TEST WAS ADMINISTERED? 
1. The evidentiary testing instrument used to test Wilkinson's breath 
sample completed a valid simulator solution check at 02:37 hours on 
October 11, 2009. 
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2. The valid simulator solution check approved the instrument for 
evidentiary testing in accordance with ISP Forensic Services SOP. 
3. The evidentiary testing instrument functioned properly when the test 
was administered. 
6. 
WAS WILKINSON ADVISED OF THE POSSIBLE SUSPENSION OF HER 
IDAHO DRIVING PRIVILEGE? 
1. Wilkinson was played the Idaho Code §§ 18-8002 and 18-8002A 
advisory recording prior to submitting to the evidentiary test. 
2. Although Wilkinson was interrupted several times when she was being 
advised of a recording, the DVD reveals an eventual completion of the 
recording and Officer Davis and Wilkinson reviewing the notice of 
suspension form prior to Wilkinson submitting to evidentiary testing. 
3. Statute and case law only provides a substantial advisement of the 
notice of suspension form and fails to show a violation occurs when a 
driver is interrupted during the reading or when the recording of the 
notice of suspension is being played. 
4. Wilkinson was advised of the consequences of refusing or failing 
evidentiary testing pursuant to Idaho Code §§18-8002 and 18-8002A. 
7. 
WAS WILKINSON PROPERLY MONITORED PRIOR To HER BREATH 
TEST? 
1. Wilkinson was monitored prior to her breath test in compliance with 
ISP Forensic Services SOPs and Idaho Code. 
2. It is noted the times in the record for the fifteen-minute observation 
period do not correspond to each other. 
3. However, upon review of the DVD, when Officer Davis and Wilkinson 
are first observed entering the room up until the time Wilkinson's first 
subject test, the times shown on the DVD provide fifteen minutes had 
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elapsed prior to Wilkinson's breath test. 
4. Therefore, correlating times from a wristwatch to a breath-testing 
instrument's clock is an irrelevant issue. 
5. ISP Forensic Services SOP Section 3.1 states during the monitoring 
period the subject should not be allowed to smoke, drink, eat, or 
belch/burp. 
6. The SOPs do not mandate the driver should be advised of what is set 
forth in ISP Forensic Services SOP Section 3.1. 
7. Since Officer Davis did not discover any foreign material in Wilkinson's 
mouth there was no need to restart the fifteen-minute observation 
period. 
8. Case law allows non-certified jail personnel to monitor a driver during 
the fifteen-minute observation period. 
9. Wilkinson failed to submit any proof that the female jailer could not 
have properly obs)rved Wilkinson and informed Officer Davis of any 
irregularities occurring when the jailer was patting down Wilkinson. 
10.There is an allegation (appears) that Wilkinson had flicked something 
from her mouth during the observation period but proof by the 
preponderance of the evidence has not been provided into the record 
to support this assumption. 
11. Wilkinson has provided photos and numerous sequences of times when 
Officer Davis was not facing Wilkinson during the observation period 
and the distance where Officer Davis remained during the majority of 
the observation period. 
12.The DVD strongly shows Officer Davis having the capability in using 
other sensory methods during the observation period that would have 
detected the possibility of any actions by Wilkinson introducing any 
foreign matter during the observation period. 
13.An opportunity existed at this ALS hearing for Officer Davis to appear 
by subpoena as permitted by Idaho Code §18-8002A(7). 
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14.0fficer Davis' appearance would clarify, explain, answer questions, and 
provide input on how he complied with ISP Forensic Services SOPs in 
monitoring Wilkinson prior to her evidentiary breath test. 
15. Even though the subpoena was properly served and a phone number 
was provided to contact Officer Davis during the ALS hearing, shortly 
prior to Wilkinson's ALS hearing a request was made in not having 
Officer Davis appear. 
16. Wilkinson attempting to interpret her provided evidence to meet her 
burden of proof is not sufficient to overcome Officer Davis' standard 
(boiler point) language provided in Exhibit 3. 
17.Furthermore, no local case law has been provided in showing the 
method used to observe drivers at the Blaine County Jailor Officer 
Davis violates the fifteen-minute observation period. 
lS.Upon review of Exhibit 2 Wilkinson's two subject tests differed by 
0.014 and were within ISP Forensic Services SOP Sections 3.2 and 
3.2.3 requirements. 
20. Exhibit 2's BrAC results strongly refute the possibility of an improper 
fifteen-minute observation period occurred before Wilkinson was 
administered an evidentiary breath test 
21.The record as submitted demonstrates a compliance with ISP Forensic 
Services SOPs in properly monitoring and observing Wilkinson prior to 
Wilkinson's evidentiary breath test. 
8. 
WAS WILKINSON DENIED ACCESS To AN ATTORNEY? 
1. Statute specifically sets forth a driver does not have a right to an 
attorney prior to any evidentiary testing. 
2. The notice of suspension in section 1 had informed Wilkinson of this 
denial of an attorney prior to evidentiary testing. 
3. The DVD also shows Officer Davis explaining to Wilkinson that she 
does not have a right to an attorney prior to evidentiary testing. 
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4. Wilkinson has not submitted any proof in showing a request to contact 
her attorney was made after her evidentiary breath test. 
5. Likewise, it reasonable to deduce that Officer Davis or a jailer did offer 
an opportunity for Wilkinson to call an attorney after Wilkinson's 
evidentiary breath test. 
6. It appears if Wilkinson was able to call a bondsman, Wilkinson had the 
same chance to call an attorney. 
7. Wilkinson failed to meet her burden in showing she was denied access 
to an attorney after failing an evidentiary breath test. 
CONCLUSION OF LAw 
CONFLICTING FACTS, IF ANY, WERE CONSIDERED AND 
REJECTED IN FAVOR OF THE FOREGOING CITED FACTS. 
BASED UPON THE FOREGOING FINDINGS OF FACT, I 
CONCLUDE THAT ALL OF THE REQUIREMENTS FOR 
SUSPENSION OF THE PETITIONER'S DRIVING PRIVILEGES 
SET FORTH IN IDAHO CODE §§lS-S002 AND IS-S002A 
WERE COMPLIED WITH IN THIS CASE. 
THE FOLLOWING ORDER IS RENDERED: 
ORDER 
THE STAY ORDER IS HEREBY QUASHED AND THE 
SUSPENSION SET FORTH IN THE NOTICE OF 
SUSPENSION FOR FAILURE OF EVIDENTIARY TESTING 
SERVED BY OFFICER DAVIS ON OCTOBER 11, 2009, 
SHALL BE REINSTATED FOR 90 DAYS COMMENCING ON 
DECEMBER 28, 2009, AND REMAIN IN EFFECT 
THROUGH MARCH 28, 2010. 
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DATED this 17th day of December 2009 
Eric G. Moody 
ADMINISTRATIVE HEARING EXAMINER 
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Endnotes 
. Idaho's Implied Consent Statute 
t Idaho Transportation Department's (ITO hereafter) exhibits are numeric, 
Petitioner's exhibits are alpha 
! Idaho Transportation Department 
§ Idaho's Administrative Procedure Act 
** Ida ho State Police 
tt Hereafter SOPs 
H National Highway Transportation Safety Administration 
§§ Standardized field sobriety tests 
*** Argument and testimony is summarized from record of hearing 
ttt Issues addressed under Idaho Code §18-8002A(7) will not be repeated 
under Petitioner's issues 
;:j::j: Breath Alcohol Concentration 
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FINAL ORDER 
(Hearings pursuant to section 18-8002A, I.C.) 
This is a final order of the Department. 
A motion for reconsideration may be filed with the Idaho Transportation 
Department's Administrative License Suspension Hearing Unit, PO Box 
7129, Boise, ID 83707-1129 within fourteen (14) days of the issue date 
of this order. If the hearing officer fails to act upon this motion within 
twenty-one (21) days of its receipt, the motion will be deemed denied. 
Or, pursuant to sections 67-5270 and 67-5272, Idaho Code, any party 
aggrieved by this final order or orders previously issued in this case may 
appeal this final order and all previously issued orders in this case to 
district court by filing a petition for judicial review in the district court of 
the county in which: 
1. A hearing was held; 
2. The final agency actions were taken; or 
3. The party seeking review of the order resides. 
An appeal must be filed within twenty-eight (28) days of the issue date of 
this final order. The filing of an appeal to district court does not itself stay 
the effectiveness or enforcement of the order under appeal. 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the /Pday of December 2009, I mailed 
a true and accurate copy of the foregoing FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND ORDER by depositing the same in the 
United States mail, postage prepaid, addressed to: 
Brian E. Elkins 
Attorney at Law 
PO Box 766 
Ketchum, Idaho 83340 
BRIAN E. ELKINS, P.C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner 
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FEB 18 2010 ~ 
Jolynn Drage, Clerk District 
Court Blaine Countv, Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRlCT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCAS.~LKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2010- /()3 
MOTION FOR STAY OF 
LICENSE SUSPENSION 
The Petitioner, Rebecca S. Wilkinson, by and through her attorney of record, Brian E. 
Elkins, moves this Court pursuant to LR.C.P. 84(rn) for an order directing that the Idaho 
Transportation Department continue the stay that is currently in place on the suspension of the 
Petitioner's driving privileges that are authorized under Idaho Code § 18-8002A(4)(a)(i). This 
motion is based upon the fact that the Petitioner has a meritorious claim for overturning the 
administrative agency's decision which upheld the suspension of the Petitioner's driving 
privileges even though the prosecutor, in the companion criminal case, conceded and stipulated 
that the arresting officer did not comply with the requirements of the Standard Operating 
MOTION FOR STAY OF LICENSE SUSPENSION - 1 
Procedures, or the Manual for the Intoxilyzer 5000 by failing to closely monitor and observe the 
Petitioner 15 minutes prior to the time that she submitted to the breath test. Based on that 
stipulation, Blaine County Magistrate Judge R. Ted Israel dismissed the companion DUI case. 
On two separate occasions the Idaho Transportation Department, while the administrative 
license suspension case was pending, issued stay orders, staying the suspension of the 
Petitioner's driving privileges that go into effect by operation oflaw under Idaho Code § 18-
8002A. Attached hereto as Exhibit A is the first "PENDING ACTION" dated November 5, 2009 
and the second one, attached hereto as Exhibit B, is dated January 14,2010 which was issued 
following the ALS Hearing Officer's Decision sustaining the suspension of the Petitioner's 
driving privileges. 
Ifa stay is not entered, the Petitioner's driving privileges will become suspended on 
February 25, 2010, and she will suffer extreme hardship through the loss of driving privileges. 
Furthermore, Petitioner will suffer irreparable damage if the ALS suspension is imposed as the 
controversy will most likely become moot after Wilkinson will have completely served her ALS 
suspenslOn. 
This motion is based upon the entire record in this matter and such applicable provisions 
of the Idaho Administrative Procedures Act and IDAPA, statutes and Rules of Civil Procedure. 
Wilkinson agrees that this matter can be set for a hearing in 14 days so that counsel for 
ITO can be heard on whether a stay should remain in effect. 
Oral argument is respectfully requested. 
DATEDthis 18 daYOfFe~Z U 
BRIAN E. ELKINS 
MOTION FOR STAY OF LICENSE SUSPENSION 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the / r day of February, 2010, I caused a true and 
correct copy of the foregoing document to be delivered to the following in the method marked 
herein: 
__ V_Mailed 
Hand-Delivered 
---
Faxed to 208-332-7810 
---
Faxed and mailed 
---
crim \ wilkinson-suspen-stay .mot 
MOTION FOR STA Y OF LICENSE SUSPENSION 
Driver Services/ ALS Hearing Section 
Idaho Transportation Department 
P. O. Box 7129 
Boise,ID 83707-1129 
~/2d 
E.ELKINS 
- 3 
2083322064 
. 
9 p.m. 11-05-2009 2/3 
IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise fD 83707-1129 (i<AA~-8735 dmv.idaho.gov 
WILKDfSON, REBECCA SOSAN 
BOX 4976 
KETCHtTM ID 83340 
PENDING ACTION 
PHONE: (208) 334-8736 
NOVEMBER OS, 2009 
LIC/IDERT NO
FILE NUMBER 87 
DATE OF BIRTH:  
THIS IS TO NOXIFY YOU THAT EFFECTIVE 12: 01 A.M. NOVl!:MBER OS, 2009 , 
THE WITHDRAWAL PERIOD FOR: 
ADMIN LIC SOSP BAC .08+/DRUGS/IBTOX SOBS I.C. IS-8002A 
IS TEMPORARILY STOPPED: 
PENDING ADMINISTRATIVE HEARING AND HEARING OFFICERS DECISION 
YOUR CLASS D DRIVING PRIVILEGES ARB CLEAR UNLESS 
THE ORIGINAL WITHDRAWAL DATES ARB NO LONGER VALID. 
WITHDRAWAL IS RE-BHFORCED, CORRECTED DATES WILL BE 
GIVEN' FOR ANY TIME SPBHT 11.RDER WITHDRAWAL. 
LICENSE ENCLOSED 
OTHERWISE NOTIFIED. 
IN THE EVBNT THE 
ISSqIm WITH caEDIT 
FORM 030 10025 lXHIBIT It - t 
2083322064 
00:47 p.m. 11-05-2009 
.. 
In the Matter of the 
Driving Privileges of 
IN THE IDAHO TRANSPORTATION DEPARTMENT 
STATE OF IDAHO 
D.L. No. FA127022G 
FILE No. 332000025887 
STAY 
WILKINSON, REBECCA SUSAN 
} 
) 
) 
) ORDER 
-----------------------) 
Pursuant to Title 67, Idaho Code, and IDAPA rule 04.11.01 the Idaho 
Transportation Department is hereby ordered to stay WILKINSON, REBECCA SUSAN §18-
8002A suspension effective the 5th day of November 2009. The suspension shall be 
stayed indefinitely pending the written Findings of Fact and Conclusions of Law and Order. 
This stay shall not set precedent for stays in Mure Administrative License 
Suspension Hearings. 
DATED, this 5th day of November 2009. 
~~ 
Hearing Examiner 
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20833)2064 "7:17a.m. 01-14-2010 2/2 
IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707-1129 
(20S~3§4-8735 
dmv.idaho.gov 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
PENDING ACTION 
PHONE: (208) 334-8736 
JANUARY 14, 2010 
LIC/IDBNT NO:
FILE NUMBER: 7 
DATE OF BIRTH:
THIS IS TO NOTIFY YOU THAT EFFECTIVE 10:04 A.M. JANUARY 14, 2010 
THE WITHDRAWAL PERIOD FOR: 
ADMIN LIC SUSP BAC .08+/DRUGS/IHTOX SUBS I.C. 18-S002A 
IS TEMPORARILY STOPPED: 
PENDING ADMINISTRATIVE HEARING AND HEARING OFFICERS DECISION 
, 
YOUR CLASS D DRIVZNG PRIVILEGES ARB CLEAR UNLESS OTHERWISE NOTIFIED. 
THE ORIGINAL WITHDRAWAL DATES ARE NO LONGn VALID. IN THl!: EVENT THE 
WITHDRAWAL IS RE-ENPORCED, CORRECTED DATES WILL BE ISSqIm WITH CREDIT 
GIVEN FOR ANY TIME SPENT UNDER WITHDRAWAL. 
FORM 030 
(J Lilt., IAI iJr~ U HLE 
aCQPY 0 MAILED 
TO~ 
ON , /t4/~/' BY ~::-;-;.: '1f'x 
·":"\r- A~' '\\17 
, I' \., .,. 1 ,'J,. ' 
; I ~ ~ . • 
. '.2)\). I I 
. -.\ 
0> / ... 
, 
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FEB 1 8 2010 
Jo/ynn Drage, Clerk District 
Court Blaine County, Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCAS.~LKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2010- 1;;'3 
ORDER STAYING 
LICENSE SUSPENSION 
TO: THE IDAHO TRANSPORTATION DEPARTMENT 
; 
The Petitioner's Motion for Order Staying License Suspension came before this Court on 
the ~ day of February, 2010 with the Petitioner being represented by her attorney of record, 
Brian E. Elkins. Based upon the record in this matter and the fact that a Petition for Judicial 
Review was filed concurrently with the Petitioner's request for the entry of an order staying the 
suspension of her driving privileges, pursuant to Idaho Code § 67-5274 and Rule 83(m) of the 
Idaho Rules of Civil Procedure, to maintain the status quo and good cause otherwise appearing 
since there were stay orders previously entered by the Idaho Transportation Department - ALS 
Hearing Section, 
The Idaho Transportation Department IS HEREBY ORDERED TO STAY Rebecca 
Susan Wilkinson's I. C. § 18-8002A driver's license suspension effective immediately until 
further order of the Court. The Petitioner's Driver's License Number is and the lTD 
File Number is 332000025887. 
ORDER STAYING LICENSE SUSPENSION - 1 
This matter shall be set for a hearing on \..~.oycJ\. \ 5' ' 2010, at Cr ?J) C\.. .m. to 
provide counsel for the Idaho Transportation Department an opportunity to be heard on whether 
the stay remains in effect. 
DATED this 1Z- day of February, 2010. 
ROBERT 1. ELGEE 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the --& day of February, 2010, I caused a true and 
correct copy of the foregoing document to be delivered to the following in the method marked 
herein: 
r- Mailed 
Hand-Delivered 
--
Faxed to 208-332-7810 
---
Faxed and mailed 
---
Mailed 
---
--- Hand-Delivered 
Faxed to Fax Number 
---
crim \wilkinson-suspen-stay .ord 
ORDER STAYING LICENSE SUSPENSION 
Driver Services/ ALS Hearing Section 
Idaho Transportation Department 
P. O. Box 7129 
Boise, ID 83707-1129 
Hailey, ID 83333 
Brian E. Elkins 
Attorney at Law 
P. O. Box 766 
Ketchum, ID 83340 
- 2 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BL 
Rebecca S. Wilkinson, 
Petitioner, 
) 
) 
) 
( FEB 2 ~ 2010 ] ; 
vs. ) Case No. CV2010-0000123 
Jolynn Drage, Clerk District 
Court Blaine County, Idaho 
State ofIdaho Dep. Of Transportation, 
) 
) 
) 
) 
______ R_e.J.sp_o_n_d_en_t_. _____ ) 
PROCEDURAL ORDER GOVERNING 
JUDICIAL REVIEW OF AGENCY 
ACTION BY DISTRICT COURT 
A Petition for Judicial Review has been filed in the above-entitled District Court 
seeking judicial review of state agency and local government actions. This Order, 
together with Rule 84, Idaho Rules o/Civil Procedure, (I.R.CP.) and the applicable 
statutes shall govern all proceedings before this Court. 
1. Petition for Judicial Review or Cross-Petitions for Judicial Review; Filing 
Fees: The petitioner's Petition for Judicial Review was filed February 18,2010. A 
Cross-Petition for Judicial Review [has not been filed.] If not already paid, all judicial 
review filing fees, if any, must be paid within seven (7) days after filing of the Petition 
for Judicial Review or Cross-Petition for Judicial Review. Failure to timely pay any filing 
fee shall be grounds for dismissal without further notice. 
2. Stays: Unless provided by Statute, the filing of a Petition or Cross-Petition 
does not automatically stay the proceedings and enforcement of the action of an agency 
that is subject to the Petition. Any application or Motion for Stay must be made in 
accordance with I.R. CP. Rule 84(m). 
3. Form of Review: Pursuant to I.R. c.P. 84( e)(1), when judicial review is 
authorized by statute, judicial review shall be based upon the record created before the 
agency rather than as a trial de novo, unless the statute or law provides for the procedure 
or standard. If the authorized statute provides the district court may take additional 
evidence upon judicial review, it may order the same on its own motion or the motion of 
any party. If the statute provides that review is de novo, the appeal shall be tried in the 
district court on any and all issues, on a new record. Pursuant to I.R. CP. Rule 84(e)(2), 
the scope of review on petition from an agency to the district court shall be as provided 
by statute. 
4. Preparation of Agency Record; Pavment of Fees: Pursuant to I.R. CP. 
84(f), when the statute provides what shall be contained in the official record of the 
agency upon judicial review, the agency shall prepare the record as provided by statute. 
Otherwise, the documents listed in paragraph (3) of IR.CP. Rule 84(f) shall constitute 
the agency record for review. Petitioner shall pay all fees as required for preparation of 
the agency record in accordance with IR.CP. Rule 84(e)(4). The clerk of the agency in 
accordance with IR.CP. Rule 84(e)(5) shall lodge the record with the agency within 14 
days of the filing of the Petition for Judicial Review. Any extension sought for 
preparation of the agency record shall be made by the agency to the district court. 
5. Preparation of Transcript, Payment of Fee: The Court requires the 
provision of a written transcript prepared from the recorded or reported proceedings. It is 
the responsibility of the Petitioner (or Cross-Petitioner, as the case may be) to timely 
arrange and pay for preparation of all portions of the transcript reasonably necessary for 
review. Pursuant to IR. CP. 84(g), the responsible party shall contact the agency clerk to 
determine the estimated cost of the transcript, and pay the estimated cost in accordance 
with IR.CP. 84(g)(I)(A) or (2)(A) as the case may be. The transcript shall be lodged 
with the agency within 14 days of the filing of the petition for judicial review in 
accordance with IR.CP. 84(g)(I)(B), (C) or 84(g)(2)(B)(C) as the case may be. The 
transcriber may apply to the district court for an extension of time, for good cause shown. 
6. Settlement of Transcript and Record. Pursuant to IR. CP. 840), and unless 
otherwise provided by statute, upon receipt of the transcript and upon completion of the 
record, the agency shall mail or deliver Notice of Lodging of Transcript and Record to all 
attorneys of record or parties appearing in person and to the district court. The parties 
shall have 14 days from the date of mailing of the notice to pick up a copy of the 
transcript and agency record and to object to the transcript or record. All fees for the 
preparation of the transcript and record shall be paid by the responsible party at or before 
the pick up of the agency record and transcript. Any objection to the record shall be 
determined by the agency within 14 days of receipt of the objection and the agency 
decision on the objection shall be included in the record on petition for review. Upon the 
failure of the party to object within 14 days, the transcript and record shall be deemed 
settled. Pursuant to IR. CP. 84(k), the settled record and transcript shall be lodged with 
the district court within 42 days of the service of the Petition for Judicial Review. 
7. Augmentation of Record- Additional Evidence Presented to District 
Court- Remand to Agency to Take Additional Evidence: Pursuant to IR. c.P. 84(1) 
the agency record and/or transcript on review may be augmented upon motion by a party 
within 21 days of the filing of the settled transcript and record in the manner prescribed 
by IA.R. 30. The taking of additional evidence by the district court and/or agency on 
remand shall be governed by statute or IR. CP. 84(1). 
8. Briefs: The petitioner's brief shall be filed with the clerk within 35 days 
after lodging ofthe transcript and record. The respondent's brief (cross-petitioner' s brief) 
shall be filed within 28 days after service of petitioner's brief. The petitioner may file a 
reply brief within 21 days after service of respondent's brief. The organization and 
content of briefs shall be governed by IA.R. 35 and 36. Pursuant to IR.CP' 84(P) only 
one (l) original signed brief may be filed with the court; however, an additional copy of 
any brief will be plainly marked "Judge's copy" and will be provided for use by the 
2 
court, mailed or delivered to the judge in chambers. Copies of all briefs shall be served 
on all parties. 
9. Extensions of Time: Motions to extend the time for filing a brief shall be 
submitted in conformity with IA.R. 34( e). All other requests for extension of time shall 
be submitted in conformity with IA.R. 46. 
10. Motions: All motions shall be submitted in conformity with IR.C.P. 84(0) 
and shall be heard with out oral argument unless ordered by the Court. 
11. Oral Argument: After all briefs have been filed, either party may set the 
matter for oral argument pursuant to IR.C.P. 84(q). If neither party notices the matter for 
oral argument within 14 days of the filing of the last brief (or the time for filing briefs has 
expired) the Court will deem oral argument waived and the matter will be decided on the 
record, transcript and briefs. If the matter is set for oral argument, the form and otd.er ofJ: ~ 
argument shall be governed by IA.R. 37. J:.-f j'\'-l ~ p AlIi ~s j)..-. ~ ~ , • ~ J ~ ~~; h-n ~ tf 'o{x ~c.-( ft ~.j-c. f'k-~ fK ~ 's .{v..f""fIfo.I 
12. Judgment or Decision. The Court's decision will be by written fv ~. 
memorandum which shall constitute the Judgment or Decision required by IR.C.P. 1h t:: 
84(t)(1). ' q '-
13. Attorneys Fees and Costs on Appeal: Costs and attorneys fees onjudicial 
review shall be claimed, objected to and fixed in accordance with IA.R. 40 and 41, 
provided that only one original signed claim, objection or supporting or opposing 
affidavit need be filed. 
14. Remittitur: If no notice of appeal to the Idaho Supreme Court is filed within 
forty-two (42) days after filing of the Court's written decision, the clerk shall issue a 
remittitur remanding the matter to the agency as provided in IR.C.P. 84(t)(4). 
15. Failure to Comply: Failure by either party to timely comply with the 
requirement of this Order or provisions of the Idaho Rules of Civil Procedure or Idaho 
Appellate Rules, if applicable, shall be grounds for imposition of sanctions, including, but 
not limited to the allowance of attorneys fees, striking of briefs or dismissal of the appeal 
pursuant to IR. c.P. 11 and 84(n) and IA.R. 11.1 and 21. 
DATED this z.-j day of 
tffj fi:strict Judge 
3 
CERTIFICATE OF SERVICE 
I, undersigned, hereby certify that on the C1 q day of , 20-, I 
caused to be served a true and correct copy of the foregoing, by the thod indicated 
below, and addressed to the following: 
Brian E. Elkins 
PO Box 766 
Ketchum, ID 83340 
Driver Services/ ALS Hearing Section 
Idaho Transportation Department 
PO Box 7129 
Boise, ID 83707-1129 
t-r6.S. Mail 
( ) Hand delivered 
() Faxed 
( ) Court Folder 
(...yo.S. Mail 
( ) Hand delivered 
() Faxed 
( ) Court Folder 
CLERK OF THE COURT 
By: 
4 
Elise Rising 
Administrative Assistant, Driver Services 
Idaho Transportation Department 
33 11 West State Street 
P.O. Box 7129 
Boise, Idaho 83701-1129 
Telephone: (208) 334-4443 
Facsimile: (208) 332-2002 
Jolynn Drage, Clerk District 
Court Blaine County, Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STA TE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA SUSAN WILKINSON, ) 
) 
Petitioner, ) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2010-0000123 
v. 
State of Idaho, 
Department of Transportation 
Respondent. 
NOTICE OF LODGING 
OF AGENCY RECORD 
Elise Rising, Administrative Assistant of the Idaho Transportation Department, hereby 
gives notice pursuant to I.R.C.P. 84(j) of lodging of the agency record in the above-captioned 
matter. The parties shall have fourteen (14) days from the date of the mailing of this notice in 
which to file with the agency any objections. If no objections to the record are filed with the 
agency within fourteen (14) days, the record shall be deemed settled. Parties may pick up a copy 
of the record between the hours of 8:00 a.m. and 5:00 p.m. at the Idaho Transportation 
Department, 3311 West State Street, Boise, Idaho 83703. 
The Agency Record consists of the following documents: 
Description Page Number 
Notice of Suspension and Temporary Permit -STATE'S EXHIBIT 1 1-2 
NOTICE OF LODGING OF AGENCY RECORD - I 
Evidentiary Test Results -STATE'S EXHIBIT 2 
Sworn Statement -STATE'S EXHIBIT 3 
Copy of Petitioner's Driver License -STATE'S EXHIBIT 4 
Envelope from Law Enforcement Agency -STATE'S EXHIBIT 5 
Certification of Receipt of Law Enforcement Documents - STATE'S EXHIBIT 6 
Petitioner's Request for Hearing -STATE'S EXHIBIT 7 
Petitioner's Driver License Record - STATE'S EXHIBIT 8 
Response to Request for Discovery -STATE'S EXHIBIT 9 
Subpoena - Duces Tecum -STATE'S EXHIBIT 10 
Subpoena - Civil-STATE'S EXHIBIT 11 
Subpoena - Civil-STATE'S EXHIBIT 12 
Order - Stay -STATE'S EXHIBIT 13 
Subpoena - Civil-STATE'S EXHIBIT 14 
Certificate of Service -STATE'S EXHIBIT 15 
Subpoena - Civil- STATE'S EXHIBIT 16 
Certificate ofService-STATE'sExHIBIT 17 
SUbpoena- Civil-STATE'S EXHIBIT 18 
Certificate of Service -STATE'S EXHIBIT 19 
Subpoena - Civil -STATE'S EXHIBIT 20 
Certificate of Service -STATE'S EXHIBIT 21 
Order - Stay -STATE'S EXHIBIT 22 
Findings of Fact and Conclusions of Law and Order - STATE'S EXHIBIT 23 
Instrument Operations Log - PETITIONER'S EXHIBIT A 
Return of Service of Subpoena Duces Tecum - PETITIONER'S EXHIBIT B 
CD - Unable to Play or Copy CD - PETITIONER'S EXHIBIT C 
Correspondence - PETITIONER'S EXHIBIT D 
Photo - PETITIONER'S EXHIBIT E 
Photo - PETITIONER'S EXHIBIT F 
Photo - PETITIONER'S EXHIBIT G 
Photo - PETITIONER'S EXHIBIT H 
Photo - PETITIONER'S EXHIBIT I 
Bail Bond Receipt - PETITIONER'S EXHIBIT J 
CD - Unable to Play or Copy CD - PETITIONER'S EXHIBIT K 
Petitioner's Written Argument -PETITIONER'S EXHIBIT L 
CD-R - Able to Copy and Play - PETITIONER'S EXHIBIT M 
Correspondence - PETITIONER'S EXHIBIT N 
Request for Reconsideration - PETITIONER'S EXHIBIT 0 
Supplement to Petitioner's Request for 
Reconsideration -PETITIONER'S EXHIBIT P 
Stipulation to Suppress BAC Results and State's Motion to 
Dismiss - PETITIONER'S EXHIBIT Q 
Court Records - PETITIONER'S EXHIBIT R 
Subpoena - Civil - PETITIONER'S EXHIBIT S 
Argument - Attorney - PETITIONER'S EXHIBIT T 
Notice of Telephone Hearing 
Findings of Fact and Conclusions of Law and Order 
NOTICE OF LODGING OF AGENCY RECORD - 2 
3 
4-6 
7 
8 
9 
10-18 
19-20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35-47 
48-50 
51-58 
59-60 
61 
62 
63 
64 
65 
66-67 
68-82 
83 
84-86 
87-90 
91-92 
93-94 
95 
96-98 
99-124 
125-139 
Petition for Judicial Review 
Correspondence 
140-168 
169 
As of this DATE, February 25, 2010, a Transcript has [ X ], has not [ ] been requested by 
the petitioner or his attorney. 
DATED this 25th day of February, 2010. 
Idaho Transportation Department 
NOTICE OF LODGING OF AGENCY RECORD - 3 
CERTIFICATE OF SERVICE 
I hereby certify that on this 25th day of February, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
BRIAN E. ELKINS 
ATTORNEY AT LAW 
PO BOX 766 
KETCHUM,ID 83340 
TIMOTHY 1. STOVER 
ATTORNEY AT LA W 
NOTICE OF LODGING OF AGENCY RECORD - 4 
~U.S.MAIL 
_HAND DELIVERED 
OVERNIGHT MAIL 
_TELECOPY (FAX) 
~ELECTRONIC MAIL 
_HAND DELIVERED 
OVERNIGHT MAIL 
_TELECOPY (FAX) 
b~~-/ 
Elise Rising ::::- ~ 
Idaho Transportation Department 
T 
BRIANE. ELKINS, P.C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner 
IN THE DISTRICT COURT OF THE FIFTH mDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORT A TION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-IO-123 
PETITIONER'S RESPONSE 
TO NOTICE OF LODGING 
OF AGENCY RECORD 
The Petitioner, Rebecca Susan Wilkinson, by and through her attorney of record, Brian E. 
Elkins, responds to the ITD/ALS Notice of Lodging of Agency Record, dated February 25, 2010, 
as follows: 
(1) Petitioner reserves the right to make further objections to the record upon receipt 
and review. The Petitioner has not been able to review the record prepared by 
lTDI ALS but the notice indicates that the "parties may pick up a copy of the 
record between the hours of8:00 a.m. and 5:00 p.m. at the Idaho Transportation 
Department, 3311 W. State Street, Boise, ID 83703." It is not practical for the 
PETITIONER'S RESPONSETO NOTICE OF LODGING OF AGENCY RECORD 
- 1 
... " .. 
" -
Petitioner to make arrangements to either drive to Boise from Ketchum to pick up 
the record or make arrangements with a courier to transport the record. 
(2) Based upon a review of the exhibits, it does not appear that the agency included a 
copy of the Petitioner's Motion for Stay of Suspension of Driving Privileges, 
dated January 12,2010. 
(3) The Findings of Fact and Conclusions of Law and Order, page nos. 125-139, 
should be properly named as "Amended Findings of Fact and Conclusion of Law 
and Order. 
(4) It does not appear that the record includes a Stay Order dated January 14,2010. 
DATED this~ day of March, 2010. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ day of March, 2010 I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
,,/ Mailed 
Hand-Delivered 
---
Faxed to 208-736-9929 
---
Faxed and mailed 
---
/' Mailed 
Hand-Delivered 
---
Faxed to 208-332-2002 
---
Faxed and mailed 
---
B 
Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 
Twin Falls, ID 83303-5226 
Elise Rising 
Administrative Assistant, Driver Services 
Idaho Transportation Department 
P. O. Box 7129 
Boise, ID 83701-1129 
PETITIONER'S RESPONSE TO NOTICE OF LODGING OF AGENCY RECORD 
- 2 
l-\l 
BRIAN E. ELKINS, P.C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner 
I,-ED~. elf; I MAR - 3 2010 I 
Wuovo DraQe, Clerk DIstrict ~;;'BlaJne , kliJho 
IN THE DISTRICT COURT OF THE FIFTH mDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR TIlE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
--------------------------~) 
Case No. CV-I0-123 
ADDITIONAL ISSUE 
ON mnICIAL REVIEW 
The Petitioner, Rebecca Susan Wilkinson, by and through her attorney of record, Brian E. 
Elkins, pursuant to I.R.C.P. 84(d)(5), provides an additional issue to be raised on judicial review: 
(1) Whether the Magistrate's findings in the Order of Dismissal that the 
PetitionerlDefendant's breath test results for alcohol concentration be suppressed 
from evidence for failure of the arresting officer/operator of the Intoxilyzer 
5000EN Breath Testing Machine to properly observe and monitor the Defendant 
for 15 minutes prior to the time that she submitted to the test is res judicata and/or 
the doctrine of collateral estoppel should apply in this proceeding. 
ADDITIONAL ISSUE ON JUDICIAL REVIEW 
- I 
-z 
::a 
~ 
C 
DATED this ;L day of March, 2010. 
~!:SU 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the :;;..- day of March, 2010 I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
V Mailed 
Hand-Delivered 
---
Timothy J. Stover 
Faxed to 208-736-9929 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 
---
Faxed and mailed 
---
Twin Falls, ID 83303-5226 
~z,~ 
BRIAN E. ELKlNS 
crim\wilkinson-JudRev-Add'l-issue.isu 
ADDITIONAL ISSUE ON JUDICIAL REVIEW 
. 2 
BRIAN E. ELKINS, P .C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner 
FILED ~ 17P1 
MAR 10 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-1O-123 
STIPULATION TO MAINTAIN ORDER 
STAYING LICENSE SUSPENSION 
The Petitioner, Rebecca Susan Wilkinson, by and through her attorney, Brian E. Elkins, 
hereby stipulates and agrees with Timothy J. Stover, Special Deputy Attorney General for the 
Respondent, that the Order Staying License Suspension filed in this matter on February 18,2010 
shall stay in effect during the pendency of this matter during judicial review or until further order 
of the Court. 
Accordingly, the parties agree that the status hearing set for March 15,2010 at 9:30 a.m., 
where the Respondent was to be given an opportunity to be heard on whether the stay should stay 
in effect, can be vacated. 
STIPULA nON TO MAINTAIN ORDER STAYING LICENSE SUSPENSION 
- 1 
DATED this 23 day of March, 2010. 
TI 
crim\wilkinson-JudRev-Stay-DLsus,stp 
STIPULA TION TO STAY DRIVER'S LICENSE SUSPENSION 2 
FI LED JiM!, :-----" 
MAR f 5 2010 
J,.0!!.'!3 D~g9, Clerk Distilct 
\oIUUII Blaine qoumy, Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-1O-123 
ORDER MAINTAINING STAY 
ON LICENSE SUSPENSION 
The Stipulation to Maintain Order Staying License Suspension came before this Court the 
~ day of March, 2010, in chambers, without the parties being present. Based upon the 
Stipulation to Maintain Order Staying License Suspension and good cause otherwise appearing 
therefor; 
IT IS HEREBY ORDERED that the original Order Staying License Suspension filed in 
this matter on February 18,2010 shall remain in effect and the Idaho Department of 
Transportation is ordered to STAY the suspension of Rebecca Susan Wilkinson's driver's license 
during the pendency of this matter or until further order of the Court. 
IT IS FURTHER ORDERED that the status hearing set for March 15, 2010, at 9:30 a.m. 
shall be vacated. 
DATED this ~ day of March, 
District Judge 
ORDER MAINTAINING STAY ON LICENSE SUSPENSION • 1 
CERTIFICATE OF SERVICE 
I HEREB Y CERTIFY that on the 10 day of March, 2010, I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
/' Mailed 
Hand-Delivered 
---
Faxed to Fax Number 
---
/ Mailed 
Hand-Delivered 
---
Faxed to 208-736-9929 
---
Faxed and mailed 
---
crim\wilkinson-JudRev-Stay-DLsus.ord 
Brian E. Elkins 
Attorney at Law 
P. O. Box 766 
Ketchum, ID 83340 
Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 
Twin Falls, ID 83303-5226 
CLERK OF~--=------
ORDER MArNT ArNrNG STAY ON LICENSE SUSPENSION 
-2 
LA WRENCE G. WASDEN 
Attorney General 
State of Idaho 
Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
746 N. College Rd., Suite C 
P.O. Box 5226 
Twin Falls, ID 83303-5226 
Telephone: (208) 736-9900 
Facsimile: (208) 736-9929 
ISB #4842 
EO A.M F\L p.M. -~.--, 
M~R '% 20\0 
Jolynn Drc?ge'county, Idaho Court Blaine 
Clerk District 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA SUSAN WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT OF 
TRANSPORTATION, 
Respondent. 
* * * * * 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV 2010-0000123 
NOTICE OF FILING 
TRANSCRIPTS 
COMES NOW, the Respondent, STATE OF IDAHO DEPARTMENT OF 
TRANSPORTATION, by and through its counsel of record, Special Deputy Attorney General 
TIMOTHY J. STOVER and pursuant to IRCP 84(g) and 84G), provides the Court with the original 
transcripts of the Administrative License Suspension Hearings for the Idaho Department of 
Transportation in the Matter of REBECCA SUSAN WILKINSON, File No. 332000025887, held 
December 1,2009 and January 26, 2010, before hearing officer Eric Moody of the Idaho Department of 
Transportation. 
By this Notice of Filing of Transcripts, the undersigned hereby provides notice that copies of 
NOTICE OF FILING TRANSCRIPTS - 1 
said Transcripts have been retained by the undersigned with additional copies being mailed to counsel 
for Petitioner with this Notice of Filing of Transcripts. Notice is also provided that any objections to 
the Transcripts shall be filed within fourteen (14) days from the date of mailing of this Notice of Filing 
of Transcripts with the Idaho Department of Transportation. Failure to file an objection within said 
fourteen (14) days shall result in the Transcripts being deemed settled. Any objection made to the 
Transcripts shall be determined by the Idaho Department of Transportation within fourteen (14) days of 
receipt thereof. The Idaho Department of Transportation's decision on the objection and all evidence, 
exhibits, and written presentations on the objection shall be included in the record on petition for 
reVIew. 
DATED this 17th day of March, 2010. 
CERTIFICATE OF SERVICE 
The undersigned certifies that on the 17th day of March, 2010, he caused a true and correct copy 
of the foregoing instrument to be served upon the following persons in the following manner: 
Brian E. Elkins (~ U.S. Mail, Postage Prepaid 
ATTORNEY AT LAW ( ) Hand Delivered 
P.O. Box 766 ( ) Overnight Mail 
Ketchum, ID 83340 ( ) Facsimile 
(208) 726-9328 
NOTICE OF FILING TRANSCRIPTS - 2 
Judith Cahoon 
Administrative Assistant, Driver Services 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83701-1129 
Telephone: (208) 334-8637 
Facsimile: (208) 332-2002 
FILED ~ .. ~: l'iZ'f 
I 
MAR 222010 
Jolynn Drage. Cleric District 
Court Blaine Coun • Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA SUSAN WILKINSON, ) 
Petitioner, 
v. 
State of Idaho, 
Department of Transportation 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
--------------------------) 
Case No. CV ·2010·0000123 
NOTICE OF FILING 
AGENCY RECORD 
Pursuant to I.R.C.P. 84(k), the attached agency record in the above entitled matter is now 
deemed settled and is hereby filed. 
DATED this 19th day of March, 2010. 
NOTICE OF FILING AGENCY RECORD - 1 
dith Cahoon :T::tion Department 
CERTIFICATE OF SERVICE 
I hereby certify that on this 19th day of March, 2010, I caused to be served a true and 
correct copy of the foregoing by the method indicated below, and addressed to the following: 
BRIAN ELKINS 
ATIORNEY AT LAW 
PO BOX 766 
HAILEY ID 83333 
TIMOTHY J. STOVER 
ATIORNEY AT LAW 
NOTICE OF FILING AGENCY RECORD - 2 
-LU.S.MAIL 
_HAND DELNERED 
_OVERNIGHT MAIL 
_TELECOPY (FAX) 
-LELECTRONIC MAIL 
_HAND DELNERED 
_OVERNIGHT MAIL 
_TELECOPY (FAX) 
o Transportation Department 
~( 
JUDITH CAHOON 
ADMINISTRATIVE ASSISTANT, DRIVER SERVICES 
IDAHO TRANSPORTATION DEPARTMENT 
3311 WEST STATE STREET 
POST OFFICE Box 7129 
BOISE 10 83707-1129 
TELEPHONE: (208) 334-8637 
FACSIMILE: (208) 332-2002 
FI LED ~.t{. J'~1L 
MAR 2 2 trJ)tP ~ 
Jplynn Drage, Clerk District 
COurt Blaine Coun , Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO,IN AND FOR THE COUNTY OF BLAINE 
REBECCA SUSAN WILKINSON, 
PETITIONER, CASE No. CV-2010-0000123 
V. 
AGENCY RECORD 
STATE OF IDAHO, 
DEPARTMENT OF TRANSPORTATION, 
RESPONDENT, 
THE FOLLOWING IS A LISTING OF THE DOCUMENTS CONSTITUTING THE AGENCY RECORD IN THIS MATTER: 
INDEX OF DOCUMENTS 
Description 
Notice of Suspension and Temporary Permit -STAWS EXHIBIT 1 
Evidentiary Test Results -STAWS ExHIBIT 2 
Sworn Statement -STATE'S EXHIBIT 3 
Copy of Petitioners Driver License - STAWS ExHIBIT 4 
Envelope from Law Enforcement Agency - STATE'S EXHIBIT 5 
Certification of Receipt of Law Enforcement Documents - STAWS EXHIBIT 6 
Petitioner s Request for Hearing - STAWS ExHIBIT 7 
Page Number 
1-2 
3 
4-6 
7 
8 
9 
10-18 
Petitioner s Driver License Record - STAn'S EXHlBrr 8 
Response to Request for Discovery - STAn'S ExHIBrr 9 
Subpoena - Duces Tecum - STAn'S EXHIBrr 10 
Subpoena - Civil-STAn'S EXHIBrr 11 
Subpoena - Civil - STAn'S ExHIBIT 12 
Order - Stay - STA n's EXHIBIT 13 
Subpoena - Civil-STAn'S EXHIBIT 14 
Certificate of Service -STAn'S ExHIBIT 15 
Subpoena - Civil-STAn'S EXHIBIT 16 
Certificate of Service -STAn'S EXHIBIT 17 
Subpoena - Civil-STATE'S EXHIBIT 18 
Certificate of Service -STAn'S ExHIBIT 19 
Subpoena - Civil-STAn'S ExHIBIT 20 
Certificate of Service - STAn'S EXHIBrr 21 
Order - Stay - STAn'S EXHIBrr 22 
Findings of Fact and Conclusions of Law and Order - STAn'S ExHIBrr 23 
Instrument Operations Log - PETl110NER'S EXHIBrr A 
Return of Service of Subpoena Duces Tecum - PE11110NER'S EXHIBrr B 
CD - Unable to Play or Copy CD - PETl110NER'S EXHIBrr C 
Correspondence - PE11110NER'S ExHIBrr 0 
Photo - PETI110NER'S ExHIBIT E 
Photo - PE11110NER'S EXHIBIT F 
Photo - PETl110NER's EXHIBIT G 
Photo - PETl110NER'S EXHIBIT H 
Photo - PE11110NER'S EXHIBIT I 
Bail Bond Receipt - PETl110NER'S EXHIBIT J 
CD - Unable to Play or Copy CD - PETI110NER'S EXHIBIT K 
Petitioner s Written Argument - PETl110NEttS ExHIBIT L 
19-20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35-47 
48-50 
51-58 
59-60 
61 
62 
63 
64 
65 
66-67 
68-82 
CD-R - Able to Copy and Play - PrnnoNER's EXHIBIT M 
Correspondence - PrnnoNER's exHIBIT N 
Request for Reconsideration - PrnnoNER's EXHIBIT 0 
Supplement to Petitioners Request for 
Reconsideration - PrnnoNER's ExHIBIT P 
Stipulation to Suppress BAC Results and State's Motion to 
Dismiss - PrnnoNER's exHIBIT Q 
Court Records - PmnoNER's EXHIBIT R 
Subpoena - Civil - PrnnoNER's EXHIBIT S 
Argument - Attorney - PmnoNER's EXHIBIT T 
Notice of Telephone Hearing 
Findings of Fact and Conclusions of Law and Order 
Petition for Judicial Review 
Correspondence 
Correspondence 
83 
84-86 
87-90 
91-92 
93-94 
95 
96-98 
99-124 
125-139 
140-168 
169 
Procedural Order Governing Judicial Review of Agency Action by District 
170 
171-175 
DATED THIS 19TH DAY OF MARCH, 2010. 
. h Cahoon 
I ho Transportation Department 
lTD 3l!14 (Rev. 04-09) 
Supply #01·968090·9 NOTIC . F SUSPENSION for Failure of Eviary Testing (AdVISOry for Sections 18·8002 and 18·8002A, Idah ... ode) i IDR# 
1. 
2. 
3. 
4. 
'---
County of Arrest Date of Arrest Time of Arrest 
Last Name First Middle 
!f~ tD~ff- Rv" 1« 
Mailing Address 
Gfty State Zip Citation # 
SUSPENSION ADVISORY 
1,,~iZI~~t:zl 
State License Class 
Operating CMV? aYes ~No 
Transporting Hazmat? aYes q--No 
I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence of alcohol, drugs, 
or other intoxicating substances. You are required by law to take one or more evidentiary tests to determine the concentration of alcohol or the 
presence of drugs or other intoxicating substances in your body. After submitting to the testes) you may, when practical, at your own expense, have 
additional tests made by a person of your own choosing. You do not have the right to talk to a lawyer before taking any evideptiaty~ffi-detem1ine 
the alcohol concentration or presence of drugs or other intoxicating substances in your body. '\ ~::.~. ~,~ i Po i'r \ 
- '!, ...... .1 1,. ~ ~ -- ..... 1 
Ifyourefuse to take or complete any of the offered tests pursuant to Section 18·8002, Idaho Code: 1 ; 
A. You are subject to a civil penalty of two hundred fifty dollars ($250). I \ 
B. Your Idaho driver's license or permit will be seized if you have it in your possession, and ifit is current and valid you willibe issuedtemponuiv 
permit. Non-resident licenses will not be seized and will be valid in Idaho for thirty (30) days from the service of this notid: of susp ion unle{s 
modified or restricted by the court, provided the license is valid in the issuing state. If you were operating a commercial meltor vehic e, any 1 
temporary permit issued will not provide commercial driving privileges of any kind. Q L ; 
C. You have a right to submit a written request within seven (7) days to the Magistrate Court of U L CL'"" ( County fOM hewing to snow' . 
cause why you refused to submit to or complete evidentiary testing and why your driver's license should not be suspended. 
D. If you do not request a hearing or do not prevail at the hearing, the court will sustain the civil penalty and your license will be suspended with 
absolutely no driving privileges for one (1) year if this· is your first refusal; and two (2) years if this is your second refusal within ten (10) years. 
If you take and fail the evidentiary testes) pursuant to Section l8-8002A, Idaho Code: . 
A. Your Idaho driver's license or permit will be seized if you have it in your possession, and if it is current and valid you will be issued a temporary 
permit. Non-resident licenses will not be seized and shall be valid in Idaho for thirty (30) days from the service of this notice of suspension, 
provided the license is valid in the issuing state. If you were operating a commercial motor vehicle, any temporary permit issued will not provide 
commercial driving privileges of any kind. 
B. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty days from the date of service on this NOTICE, suspending 
your driver's license or privileges. If this is your first failure of an evidentiary test your driver's license or driving privileges will be suspended for 
ninety (90) days, with absolutely no driving privileges during the first thirty (30) days. You may request restricted driving privileges for the 
remaining sixty (60) days of the suspension. Restricted driving privileges will not allow you to operate a commercial motor vehicle. If this is not 
your first failure of an evidentiary test within the last five (5) years, your driver's license or driving privileges will be suspended for one (1) year 
with absolutely no driving privileges of any kind during that period. 
C. You have the right to an administrative hearing on the suspension before the IDAHO TRANSPORT A TION DEPARTMENT to show cause why 
you failed the evidentiary test and why your driver's license should not be suspended. The request must be made in writing and be received by the 
department within seven (7) calendar days from the date of service of this NOTICE OF SUSPENSION. You also have the right to judicial review 
of the Hearing Officer's decision. 
If you become enrolled in and are a participant in good standing in a drug court approved by the supreme court drug court and mental health court 
coordinating committee under the provisions of chapter 56, title 19, Idaho Code, you shall be eligible for restricted noncommercial driving privileges 
for the purpose of getting to and from work, school or an alcohol treatment program, which may be granted by the presiding judge of the drug court, 
provided that you have served a period of absolute suspension of driving privileges of at least forty five (45) days, that an ignition interlock device is 
installed on each of the motor vehicles owned or operated, or both, by you and that you have shown proof of financial responsibility. 
THIS SUSPENSION FOR FAILURE OR REFUSAL OF THE EVIDENTIARY TEST(S) IS SEPARATE 
FROM ANY OTHER SUSPENSION ORDERED BY THE COURT. 
- PLEASE REFER TO THE BACK OF THIS SUSPENSION NOTICE FOR MORE INFORMATION -
NOTICE OF SUSPENSION: If you have failed the evidentiary test(s), your 
driving privileges are hereby suspended per #3 above, commencing thirty (30) days 
from the date of service of this notice. If a blood or urine test was administered, the 
department may serve a Notice o/Suspension upon receipt of the test results. 
This Section Provides Temporary Driving Privileges. 
(If the driver was operating a commercial vehicle, this permit will not provide commercial driving privileges of any kind.) 
If issued, this permit grants the same driving restrictions and privileges as those granted by the license/permit seized (except as indicated above), and shall be 
valid for thirty (30) days from the date you were served this Notice 0/ Suspension for failure or refusal of the evidentiary test(s), unless it is canceled or restricted 
by the court. 
Permit Issued? ~Yes S No License Surrendered? 
A permit was not issued: III! Suspended • Not in Possession Ii Invalid 
Ff1Jl1.~'-!J. _;jtr;~~;.J2:d:~".··~:<"';~t~c'~~~~·~3~~~7'¥f%.r" ..... : .. J 
Signature of Temporary Licensee (if you are issued a permit, it is not valid until you sign it) 
~Yes No 
III Expired II Issued by Another Jurisdiction 1/ Not Licensed 
iii Refusal 
White Copy (if failure) to lTD (to court if refusal) Yellow Copy to Law Enforcement Pink Copy to Court (if failure) Goldenrod Copy to Driver 
SUSPENSION INFO A'TION' The audio version of the 101\ • conforms to the written advisory substantially r le suspension advisory. 
~~"""'>=!'_~='-=-~""".!..:.o"",,,u..!-=>'.!.>..!:.....l."""''-'-'!.':-''~'-'''". VA,NT TO SECTION.18·8002 IDAIiQ enoL!: 
You have the right to submit a written request within seven (7) days to the Magistrate Court indicated on the face of this notice for a hearing to show cause 
why you refused to submit to or complete evidentiary testing. This is your opportunity to show cause why you refused to submit or failed to complete 
evidentiary testing and why your driver's license should not be suspended. NOTE: A HEARING REQUEST FOR REFUSING EVIDENTIARY TESTING 
MUST BE SUBMITTED TO THE MAGISTRATE COURT. 
If you fail to request a hearing or do not prevail at the hearing, you are subject to a $250 civil penalty and the court will suspend your driver's license and 
privileges with absolutely no driving privileges for one (l) year for your first offense, or for two (2) years for your second offense within ten (l0) years (unless 
you meet the provisions of section 4 as noted in the suspension advisory on the reverse side). 
FOR FAILING EVIDENTIARY TESTING (PURSUANT TO SECTION 18·8002A IDAHO CODf.l: 
You have been served this Notice o/Suspension by a peace officer who had reasonable grounds to believe that you were operating a vehicle while intoxicated. 
After submitting to the test(s), you may, when practicable, have additional tests conducted (at your own expense). 
If you take the evidentiary test(s) and the results indicate an alcohol concentration of.08 or greater (.02 or greater if you are under 21 years of age), or the 
presence of drugs or other intoxicating substances in violation of the provisions of Sections 18-8004, l8-8004C, and 18-8006, Idaho Code, the peace officer 
shall: 
1. A. Seize your driver's license, (unless you are an out-of-state resident). 
B. Issue you a temporary driving permit which shall be valid for thirty (30) days from the date of service indicated on the reverse side of this Notice of 
Suspension, if you have surrendered a current valid Idaho license. If you were operating a commercial motor vehicle, any temporary permit issued 
will not provide commercial driving privileges of any kind. 
C. Serve you with this Notice a/Suspension that becomes effective thirty (30) days after the date of service indicated on the reverse side of this notice. 
Failure of an evidentiary test will result in a ninety (90)-day suspension of driving privileges, with absolutely no driving privileges during the first 
thirty (30) days of the suspension. You may request restricted driving privileges during the final sixty (60) days of the suspension. If this is not 
your first failure of an evidentiary test within the last five (5) years, all of your driving privileges will be suspended for one (I) year with absolutely 
no driving privileges of any kind (unless you meet the provisions of section 4 as noted in the suspension advisory on the reverse side). 
2. If you were operating or in physical control of a commercial vehicle and the evidentiary test results indicate an alcohol concentration of: 
A. .04 to less than .08, your commercial driving privileges will be suspended for ninety (90) days. You will have absolutely no commercial driving 
privileges of any kind. Any temporary permit issued will be for Class D (non-commercial) driving privileges only. 
B. .08 or greater (.02 or greater if you are under 21 years of age), or test results indicate the presence of drugs or other intoxicating substances, all of 
your driving privileges will be suspended for ninety (90) days, with possible Class D driving privileges for the final sixty (60) days of the 
suspension. You will have absolutely no commercial driving privileges of any kind during the full ninety (90)-day suspension. 
C. If this is not your first failure of an evidentiary test within the last five (5) years, all of your driving privileges will be suspended for one (1) year and 
you will have absolutely no driving privileges of any kind (unless you meet the provisions of section 4 as noted on the reverse side). 
HEARING REQUEST FOR FAILURE OF EVIDENTIARY TEST: 
You have the right to request an administrative hearing on the suspension BEFORE THE IDAHO TRANSPORT AIION PEP ARTMENT. Your request 
must be made in writing and be received by the department no later than seven (7) calendar days after the date of service of this Notice of Suspension . The 
request must state the issul's intended to he raised at the hearing, and must include your name, date of birth, driver's license number, date of arrest, and 
daytime telephone number because the hearing will be held by telephone. The burden of proof, by preponderance of evidence, shall be upon the driver as 'to 
the issues raised in the hearing, pursuant to Section 18-8002A(7), Idaho Code. 
If you request a hearing, it shall be held within twenty (20) days of the date the hearing request was received by the Idaho Transportation Departinent. (Section 
18-8002A, Idaho Code) If \ fill tio I,,,r n'qu .. ,t an adnlini .. tnlti', t" hcariJlg "ithin ,enD ("') clay·, of q'f\ icc of t!ii, S",;, , (,(S"\I'("f/'/·"". your right til 
conteo;t the SII,pcl1sion j .. \\ai, cd. This sU\(h'nsi(ln h 't'pilrall' ,lilt! aparl rrolll al1~ Suspl'lIsion that rna\ he of{il"I"l'lI h\ tI,,· lllllri ,h II I t'~ult of an~ 
criminal charges that may be brought against you. 
JUDICIAL REVIEW: 
You may appeal the decision of the Hearing Officer by seeking judicial review to the District Court. (Section l8-8002A, Idaho Code). Your appeal must be 
filed as a civil proceeding in District Court, pursuant to Chapter 52, Title 67, Idaho Code. 
RESTRICTED DRIVING PERMITS: 
If your driving privileges are suspended for a period of ninety (90) days pursuant to Section 18-8002A, Idaho Code, you may request restricted driving 
privileges for the final sixty (60) days of the suspension (IDAP A Rule 39.02.70.) Restricted driving privileges will not allow you to operate a commercial 
motor vehicle. You may make your written request for restricted driving privileges any time after the service of this Notice of Suspension. 
REINSTATEMENT RFQ!JiREMENI;:' 
Before being reinstated on this suspension, you will be required to pay a reinstatement fee. Any other suspension imposed by the court for this offense will 
require an additional reinstatement fee. 
ITO request ~n administr~tive be;ri~g or ;pply-for ~--;estricted driving permit relating to ~~-ad~istrative license suspension for -.----- - --, 
:failing evidentiary testing: . _ . 
• Make your request in writing (includln~ a daytim~ telephone number) to the Idaho TranspO'rtation Dept., Driver Services Section, PO Box 
7129, Boise, ID 83707-1129,:)1{ 
• Fax your request to Driver Services at (208) 332-4124. , 
Ij"You have questions or need additional information regarding this notice or your drivingprivileges, call Driver Services at J34-873bej~ 
-- - ---.------- -- --.----.. --.-----.------. ------- ' - ·----4tL--
-",,' 
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Departmental Report # HPD2009-00730 
IN THE DISTRICT COURT OF THE 5th JUDICAL DISTRICT OF THE 
STATE OF IDAHO,IN AND FOR THE COUNTY OF BLAINE. 
THE STATE OF IDAHO, 3 , ! 
! 
Plaintiff, 
,~~ ___ .--.... __ -:I 
REBECCA S. WILKINSON 
Defendant. 
DOB:
SSN:
D L#:
State: IDAHO 
State ofIdaho, 
Coooryof~B~L~A~IN~E~ ________ _____ 
ss 
, 
COURT CASE NUMBER ____ _ 
PROBABLE CAUSE AFFIDAVIT IN SUPPORT 
OF ARREST 
I, GARTH DAVIS, the undersigned, being first duly sworn on oath, depose and say that: 
1. I am a peace officer employed by HAILEY POLICE DEPARTMENT. 
2. The defendant was arrested on October 11, 2009 at 0214 ~ AM D PM for the crime of driving or in 
physical control of any vehicle while under the influence of alcohol, drugs or any other intoxication substances in a 
public location or on private property open to the public. 
3. Location of Occurrence: NORTH MAIN STREET AND EAST MYRTLE STREET 
4. Identified the defendant as: (name) REBECCA S WILKINSON by: (check box) 
DMilitary ill DState ID Card DStudent ID Card ~Drivers License DCredit Cards 
DPaperwork found DVerbal ill by defendant 
Witness: identified defendant. 
Other: 
5. The crime was committed in my presence. ~ Yes 0 No 
6. I believe that there is probable cause to believe the defendant committed such crime because of the following 
facts: (NOTE: You must state the source of all information provided below. State what you observed and what 
you learned from someone else, identifying that person) OCT 1 4 2009 ITO REC'D 
PROBABLE CAUSE FOR STOP AND ARREST: 
!:8JYes 0 No On October 11,2009 at approximately 0201 hours, I was traveling southbound on South Main Street. I observed a 
white 2003 Lexus LX470 (Idaho license #4l76B) traveling northbound on South Main Street. AB the Lexus passed the intersection with 
Elm Street, I observed the vehicle was traveling directly over the lane dividers. I conducted a u-turn and as the Lexus passed the 
intersection with Walnut Street, I observed the vehicle was now traveling in the left hand lane. I then observed the LeXUS travel over the 
lane divider with the passenger side tires approximately 3 feet over the line. As the Lexus passed the intersection with Bullion Street, I 
Page 100 
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observed the Lexus cross into the center turn lane, with the driver's side tires approximately 1 foot over the line. The Lexus then changed 
lanes after passing the intersection with Carbonate Street, and traveled into the right hand lane. The Lexus failed to use a turn signal when 
changing lanes. The Lexus then slowed to 12 mph which I confirmed with my patrol vehicle speedometer and radar. The Lexus 
continued northbound and as the vehicle passed the intersection with Silver Street, I activated my emergency lights and initiated a traffic 
stop. The Lexus continued northbound on South Main Street for approximately 2 blocks before stopping prior to the intersection with 
Myrtle Street. 
I made contact with the driver of the Lexus, Rebecca Wilkinson, identified by her Idaho driver's license. I explained to Rebecca the 
reason for the stop. I could smell the odor of an alcoholic beverage emitting from Rebecca as she spoke to me. I observed Rebecca's 
eyes were glassy and bloodshot. I asked Rebecca how much she had to drink tonight and in a slurred speech she stated "some". 
I instructed Rebecca to turn off the Lexus and step out of the vehicle and walk to the sidewalk. I then offered Rebecca the Standardized 
Field Sobriety Test's (SFST's). Rebecca met the decision points to fail the SFST's and I placed her under arrest for Driving Under the 
Influence. 
I transported Rebecca to the Blaine County Jail to test her Blood Alcohol Content (BAC) on the Intoxilyzer 5000. Upon arrival I checked 
Rebecca's mouth for any foreign substances and began my waiting period at 0226 hours, according to my personal wristwatch. I played 
the ALS audio tape for Rebecca. After the ALS audio tape finished I asked Rebecca if she had any questions and she stated it was a lot of 
infonnation to hear. I handed Rebecca the ALS form for her to read. I asked Rebecca if she wished to continue and she stated she would 
give a breath sample. At 0243 hours, according to my personal wristwatch Rebecca's BAC revealed .165 and .151. I booked Rebecca 
into the Blaine County Jail for Driving Under the Influence of Alcohol under I.C.18-8004. I issued Rebecca the goldenrod copy of the 
ALS form which she refused to sign. . 
D.V. 1. NOTES Sobriety Tests 
Odor of alcoholic beverage rgjYes DNo Gaze Nystagmus Dpass rgjFail 
Admitted drinking alcoholic beverage rgjYes DNo Wa1k&Turn Dpass rgjFail 
Slurred speech rgjYes DNo One Leg Stand Dpass rgjFail 
Impaired memory DYes rgjNo 
Glassy/bloodshot eyes rgjYes DNo Accident Involved DYes rgjNo 
Injury DYes [giNo 
Other 
Drugs Suspected DYes rgjNo Drug Recognition Evaluation Performed DYes [giNo 
Reason Drugs are Suspected: 
Defendant was tested for alcohol concentration, drugs or other intoxicating substances. Prior to testing, defendant 
was substantially informed of the consequences of refusal and failure of the test as required by Section 18-8002 
and I8-8002A, Idaho Code. The test(s) was/were performed in compliance with Sections 18-8003 & 18-8004(4), 
Idaho Code and the standards and methods adopted by the Department of Law Enforcement. 
BAC' 165/151 by: [8JBreath Instrument Type: rgjIntoxilyzer 5000 DAlco Sensor Serial#: 
OBlood ANDIOR DUrine Test Results Pending? DYes D No (Attached) DRefusal 
Second or more D.V.!. offense in last five years? DYes rgj No 
N arne of person administering breath test: GARTH DAVIS Date certification expires:05/311201Q 
OCT 1 4 2009 lTD REC'[/ 
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By my signature and in the presence of a person authorized to administer Oaths in the State of Idaho, I hereby 
solemnly swear that the infonnation contained in this document and associated reports and documents included 
herein and made a part hereof is true and correct to the b of my infol"!!!-ation and belief. ' 
Dated' JO/] 112009 
Subscribed and sworn to before me on 
OCT 1 4 2009 \1D REe'\) 
Bage30f3 
bUU40 
.KINSON, REBECCA SUSAN 
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City of Hailey 
POlleE DEPARTMENT 
115 South Main SI. Suite C 
Hailey, Idaho 83333 
ATTN: DRIVER SERVICES-ALS 
IDAHO TRANSPORTATION 
DEPARTMENT 
POBOX 7129 
BOISE, ID 83707-1129 
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CertUladoa of ReceIpt of Law IlIloreemat DOC1IlDeDti 
~ Notice of Su.penIioa AdviJary Form - Oripw 
~ Notice of sulpllllioil AdviJary Form - Goldearocl 
.,.A:::r Evideatilry Tat ReIulta 
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a InIIrumIllt 0pentiaaI Loa y S .... s ........ 
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a WI ... s ...... 
a LAWIDci .. T ... 
a ~RadIoLot 
a A4IcIaYtt 1JtIIJI0I ant. FlDdina Probable C ... 
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a PN-BooIdIIIIDbmIdaa Sbeec 
a PbGcaeopy otCltldoa(.) 
a EVlJuetime 
o ImpouDd Report 
a Towed Vehicle Report 
a Field Sobriety Tall 
o Video Tape Nota 
o V dieJe ColUaioa Report 
o Teletype Recorda 
a MirIDda Riabta 7' Driver License - evideDc:ed by attached photocopy 
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ARrAN E. ELKINS, p.e. 
AUorney a~ Law 
208 Spru~~ Av~nuc North 
r. O. Box 766 
__ r.",·,,~· - .•. ' -., ," 
Ketchum, J1) 83340 
Telephone: (208) 726~4338 
F~lcsilllik: (208) 726-9328 
E~maiJ: bccllil\~i)cox.nct 
Idaho Slate. l3ilr No. 3150 
Attorney for Petitioner 
REFORE TllE AL." HEARlNG SECTION OF TITE 
STATE OF lJ.)AlIO IN AND l-'OR TIlE IDAHO TKANSPORTATION DEPARTMHNT 
IN '1'1 m MATTER OF TilE 
SUSPENSJON OF THE DRIVER'S 
rACHNSE OF 
RERECCA S.' WJI.KINSON, 
l'clitionel". 
----_ ..... _-----
) Driver's Licem;e No.: FA1270220 
) 
) HIe No. 
) 
) CONDITIONAL REQUEST FOR 
) AL>MINISTRATIVE HEARJNG 
) AND OBJECTION 
) 
) 
The ubovt) named Petitioner, Rebecca S. Wilkinson, by and through her aUonlcy, Udan E. 
Elkins. pur~ua1l1 to Idaho Code § 18~8002A(7) and IDAPA 39.02.72.100, hereby conditiollillly 
rcqllc~ts an adrninistratiw hearing on the proposed sll!lpension ofPetiiioner's driving privileges 
brought pursuant I.e. § 18-8002A(4). This request is conditioned upon allY intent of the Idaho 
Tronsport:&tion Department ("1m") to attempt to sllspend any of Petitioner's driving privileges 
al-i a result ofbcing charged with the offense of Driving While Under lhc Influence of Alcohol, in 
violation orIduho Code § 18-8004 and allegedly failing an cviocntiary test for alcohol 
concenlration. In the event ITO docs not intend to initiate suspension proccedings or tJie 
arrcl)ting ofliccr failed to forword the ncccss:lry documents to lTD wiLhill the tinlC limits 
CONDITIONAL HEQUF.ST fOR ADMINISTRATIVE HEARiNG ANC>ORJP.CTJON. p. I 
010 
ttl\: 
U(JT-19-cum~ nUN U9: U 1 AM (iK 1 :';T/tll(1 AN t.LK.l N:'; 1", Uj 
proscribed by Maho Code § lS·8002A(5)(b), Le., wjthin five (5) business days following the 
SCf\l~C~ or ~I notice of~uspension, then no hearing is rcquesleU. 
In the event this matter proceeds, then the following is submiHcd: 
tl. Pc-/ili()l1el' ',If full name, complete mcdling address and le/C!phone number wh~re 'he hearing 
will bt' ccmdu('led: Rebecca S. Wilkinson 
clo Brian E. Elkins 
Attorney at Law 
P. O. Box 766 
Ketchum, ID 83340 
208.726.4338 
h. Tht! drivel' 'J' licem'f! number: FA127022G 
c. The pelificmer '.\' datI? qf birth: 11-14-] 965 
d. 'tnt! dillE! oj'arrc.fl: 10-11-2009 
C, A brief s1.utement of the issuos the petitioner proposes to n'lise at the hearing: 
1. The pence of11cer did not haw legal cause tOl;top thc petitioner. 
2. The otl1cer did not have legal cause to believe the person had been driving or was in 
actual phy, .. ical control nr a vehicle whHe under the illlluencc of alcohol, drugs or otb~r 
inlmdCEllillg SUbSUUlCCS in violation of the provisions of lduho Code §§ 18-8004 (4), 18-8004C or 
] 8-R006. 
3, The test results did not show an alcohol concentration or the presence of drugs Or othel' 
intoxicuting !=IlIh~hmccs itl violation Idaho Code §§ 18-8004, 18-8004C, 18-8006. 
4. The tests for alcohol concentration, drug~ or other intoxicating substances 
mimini1)tercu at the direction of the peJce officer were not conducted in accordance with the 
rcqLlircm~l1ls of Jdaho Code § 18·8004 (4). applicable lUAPA regulations, manuals/standard 
opcn.ILing prllccdur~s for the breath testing device, or the testing equipment was not functioning 
properly when the test WdS administered. 
5. The Petitioner was not informed of the consequences of submitting to evidentiary 
testing as required in (daho Code § 18-8002A (2). 
6. Any potenLia] issue that could. be raised by failure of the officer, or ITO, to comply 
with any and all provisions of Idaho Code § 18·8002A. 
7. That the Idaho TranspOrltlliol1 Department Section 18-8002 and 18·800211, Idaho 
Coc/e Add.lfory afu/ Noticc o.fSuspension/or Failure to £vldenf;(lry res/ing ("NOS") is drafted 
so poorly. is N() confusing, jnconsistent with the law, deficient, and amhiguous that it violates (he 
Due Pr()~s~ Clau.<:;~s and cquuJ Protection Clauses ,,!'thc Idaho and Federal Constitutions. 
H. Any violations that occulTed in this lllallt!r that offend the Petitioner's rights a.o;; 
CONI')\T)ONAL REQUEST FOR AOMIN1STRATIVE HUARING AND OBJECnON, p. 2 
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guartUltced hy the Idaho alld Federal C'"onstitl1tions. 
9. Any issue that mlty be raised based upon any "Relevant Evidence" as defUled in Jdnho 
1{l,lcs of Evidence 401 and as may be admissible under IRE 402, 
f. PeLilioner hereby rl1qllcsts, in order to properly prepare for the hearing, copies orthe 
fnllowing: 
1. TIle information required to be submitted to ITO by the arresting omccr as provided ill 
ltluho Codt! § 18-8002A(5). 
2. Ccrtificalion of the br~ath testing device. 
3. Certification of the arresting oniccr that he/she is authorized to perfonn blood alcohol 
conccntmlion tc~ls. 
4. A certified copy or c\uplicale ()ri~innl of the results of all tests for alcohol 
concClllrali()1'\, drugs or other intoxicating substances as shown by analysis ofbloodt urine or 
bn:,ath administered at the direclion of the officer. 
5. COpidS or any and ull police reports, su!tements, writtcn documentation and accel;S to 
any inlcmnalion as allowed by IOAPA 04.11.01000.520 al. eq. 
6. Any document thaL lTD has in its file ill this matter. 
g. Any lillie.'! Of times thallhe Petitioner's Cli/(Jrney cannot be available for the hearing: 
Counsel is unavailable: October 26,28 (2:00 p.m. un1il5:00 p.m.). 30; November 4 (2:00 
p.m. until 5:00 p.m.), 5 (2:15 p.m llntil3:30 p.m.), 10, 16 (1:30 p.tn. until 4:00p.m.), 19, 2009. 
DATUO this _,9 .. day of October, 2009. 
(Ul E. Elkins 
AUOfllCY for Petitioner 
CONl)l'l IONAI, RF.QlJEST I "OR Af>MINISTRATIVE HEAR.ING AND OI3J1:::C nON, p. 3 
OCT-19-2UU9 MON U9:U2 AM (;1< 1 ST/tll< 1 AN I:.L1U NS r AX NO.1' (2o~Jc8 tJ. Ob 
CERTrFICATE OF SERVICE 
J URllEIJY CF.RTIFY that on the )9_ day of October, 2009, 1 caused a tnlc and correct 
copy of the furegoing document to be delivered to the following in the method marked herein: 
Driv~r HcrvicesiALS Hearing SecLi()n~ __ Mailed 
Iduho Transportation Pepartmcl1t 
P. n. Box 7129 Hand-Del iveret1 
H(li~, Id. 83707-1129 
/" Faxed to Fax Numlx-"r 208.332.7810 
Faxed and mailed 
l}lMWilkin~llll.l'lh 
CONDrnONAL REQUEST FOR ADMINISTRATIVE HEARING AND OBJECTION, p. 4 
tL~ 013 
OCT-19-cum~ nUN U9: UC AM Cl<l~T/t:Jl<lAN HKIN~ ~. Uo 
BRIAN H. ELKINS, P.e. 
A Horney at Luw 
208 Spruce A venue North 
P. O. Uux 766 
KClChlUll, ill 83340 
lckphonc: (208) 726·43.38 
Facsimile: (20R) 726-9328 
E-mail: bcclkjl\~@cux.net 
ISH No- ) 150 
Auomcy for P~titioner 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE 
STA TE OF IOAHO IN AND FOR THE IDAHO TRANSPORTATION DEPARTMENT 
IN 'l'HE MATTER OF THE 
SUSPENSION OF THE DRIVER'S 
1 ,ICENSE OF 
REHECCA S. WILKTNSON, 
Pcli Ljun~r. 
) 
) 
) 
) 
) 
) 
) 
) 
_________ , .. _. ________ ~J 
LicensclIdelltification No.: FA127022g 
File No.: 
MOTION FOR ISSUANCE OF 
SUBPOENAS 
The above named Petitioner, Rebecca S. Wilkinson, by and through her attorney, I\rian HI 
Elkins, pllrsuunl to IDAPA 39.02.72.300.01 and IDAPA ()4.11.01000.525, requests that the ALS 
lwnring officer appointed to this matter, issue Subpoenas directing that the following l)O'iccrs 
involved in this mutLer app~ar al the ALS Hearing: 
1. Arresting officer Garth Davis from the Hail~y Police Department; 
2. "Breath Testing Specialist" ("STS"). Sgt. Urad Gclsky of the Blajne County 
Sheri IT's Department who maintains the machine Ul>OO in this matter; 
3. 1\ sUhpocna duces tecum 10 be served on the evidence custodian for the operations 
log sheet for the brellth testing machine at the maine County SI1t~rifrs 
MOTION FOR ISSUANCB OF SUUl'013NAS. p. I 
014 
eo<g 
U(iT-ll1-~UUl1 nUN U~:UC An (il( 1 :>1/1:11( 1 AN t.L1U N:> 1'. U ( 
D~parltll('nt, lnLoxilY-LCr 5000EN, Sedal No. 68·013466 showing the rclevant 
calihratioll checks whh Lhe corresponding Simulator Solution Lot changes. 
DATEn this _~ day ofOclobcr, 2009 
z ~ 4, 
---_ .. , ,~--
Attorney Jor Petitioner 
CERTlFICA TR OF SERVICE 
, JlF.l~EUY CERTWV that on the J1 dllY of October, 2009, I caused a true and correct 
copy 0 f the fo~going docun\ent to be delivcl'Cd to the following; in the mcUlod marked herein: 
Dri '/er Services 
ldnho Transportation Department 
P. O. Box 7129 
B()is~. Id. 83707-1129 
Mailed 
Hann-Delivcred 
/ Faxed to l~ax Number 208.332.7810 
Faxed and mailed 
~_:u 
Urian E, Elkins 
als\SlIbpocna.rcq 
MOTION FOR ISSUANCE or SUBPOENAS, p. 2 
Ut,;l-l~-cUUH nUN U~:Uc An 
HRIAN E. ELKINS, P.C. 
Anomey at Law 
208 Sp1'l1ce Awnue North 
P. O. Box 766 
Ketchum. If) H3340 
Tclcph()Jlc; (208) 726-433& 
Jluc~imile: (208) 726-9328 
E-mail: bcelkins@cox.net 
ISH No. 3150 
Attorney fOT )'ctitioner 
vKl~l/~KlAN tL~lN~ 
13El:ORR THE IDAHO TRANSPORTATION BOARD OF THE 
STATE or IDAHO IN AND POR nm IDAHO TRANSPORTATION DEPARTMENT 
IN TIlE MATTER OF rIJR 
SUSPENSION OF THE DRIVER'S 
LlCENSUOF 
REI3HCCA S. WILKTNSON, 
PcliLioncr. 
) 
) 
) 
) 
) 
) 
) 
) 
---... ,~-----.--
___ .J 
I ,iccnsc/ldenti (ication No. F A1270220 
File No.! 
MOTION FOR ISSUANCE OF 
SUUPOENA DUCES TECUM 
1". Utj 
'l11~ £lhovc named Petitioner, Rebecca S. Wilkinson, by and through her attorney, Uria.n E. 
Elkin/)) l'~qucsts thnl the ALS hearing officer nppointcc.l in Ihis matter issue a Subpoena Duces 
TCC\l1Jl directing the "Drcath Testing Specialist" ("DTS") Brad Gelsky of the Blaine County 
Sherifrs Department, who maintains the particular breath testing machine used herein. 
tnstl1lOl~nl Serial Numher 68·913466, submil to counsel fur the Petitioner, prior to the ALS 
hearing: 
1. Instrument Operations Log ("lot") showing the cnlibl'8tion sequence at least 30 days 
prior 1('1 thl! P~titiollcr's i.lrr~st (that being October) 1,2009) showing the .08 and .20 calibration 
chcck~ with the corresponding simulator solulion lot changes through the most curr~nt entry on 
MOTION f·OR. ISSUANCE OF SUBI'OENA DUCES TECUM, p. 1 
016 
1-D 
OCT-l H-cum~ nUN UH: UC An l;Kl~l/f:jKlAN tLKINl5 r. U~ 
the 101,. 
DATED this _Ij. day ofOclober, 2009 
....... -: ......... "'-"---_. _ .... -'--
A Homey for Peti tioner 
CEl~TTFtCATE OF SERVICE 
r HEIU~nY C.~RTIFY that 011 the If _ day ofOetobcr, 2009. J caused a true and correct 
(.~opy or the f'()n~going (!ocumcnl to be delivered to the /l)l\owing in the metlwd marked herein: 
()riv~r Service!; 
Idaho Transportation Department 
P. O. Box 7129 
Boise. Jd. 83707-1129 
Mailed 
lIand~DeJiverccl 
v/" 
_ ... __ faxed to Fax Number 208.332.78J 0 
Faxed and maiJed 
-Z c, ~ 
\.-L-::r-;;.......:.--:. .• ___ ~
fJan E. ElkillS 
:l '''\.''uhpocnaIX '.I'cq 
MOTI()N !40R ISSUANCE Of SUBPOENA DUCES TeCUM, p. 2 
017 
q,t 
U[J'j"- nh~UU~ nUN U~: U 1 An t,;l{l::>lltjl{lAN tLti.lN::> rAX NU. lcU~(co~JC~ t'. U1 
lIo-rr.lutnu r S()(JAm~ 'PROI'riSSIONAI, ntlll.olNG 
1M !:PIIIJ<:l'. AVIlN\ln NUll'I Ii 
r.n. KOX 7u1', 
"H1'(~III)M, IIMI ro Mllll 
BltlAN E.] ~1.K1NS 
A'l'I~)\{N1W 111' !.AW 
A 1\1«(')I'l~-;'~IONI\I. Ctllll'ORNI'IOI' 
FAX TRANSMITTAL COVER PAGE 
DATE: Octoher 16, 2009 
T(): Idaho Transportation })eparlment 
AI,S r learing Section 
vrA FACSIMJLE: 20~-332·7810 
"HLI::f'HONF.(20i)72fi..tl311 
FACSJtdJl.Il (2IIM)726-9328 
l::-MArL: b"tlki~l)cox.n('tr 
Rt.,: In (lie Matlu of/he Suspension of the fJriver'j' LiccnscrQj Rehecca S. Wilkinson 
Lie IlDENT No: FA127022G 
Pa!!.e~ athlchcd (including this cover sheet): ~ 
J Ii Cnl1i~/Vicky: 
With respect tu the ahove referenced matter, attached plca~c find: 
t, Conditional Request for Allministrative Hearing and Objection 
2. Motion 1~)r Js~uancc of Subpoena.~ 
3. Mntiun for Issuance of Subpoena Duces Tecum 
'111(mk you, 
v cry truly yours, 
Brian E. Elkins 
pc: Hex Wjlkinson 
WARNIN(;: Thi~ mcssagl! is iI\lendcd (lnly fur the usc of the individual 10 which it is addrc$!;od and may cOlltain 
in{j)rmaliOIl that i~ privileged, conlidential Qr otherwise exempt from diRclo!;ul'c under applicable law. If you al'o not 
IhL: illll'lllkl<! frcipicllt, you arc notified that uny dissemination. di~riblliion or copying Oflhi~ communiciltion is 
I.Iriclly rruhihilcd. ll'you have received lhis "ommllllication in Crrm,l'leilSe notify us immcdia\ely by telephone, !.tnt.! 
n:lllro tllis (lrj~;,inal nll::~sogc to liS lit the above address vi41 the {).S, Poslill Service. Collect cnlls accepted. 
1-2-
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707-1129 (208) 334-8735 dmv.idaho.gov 
_ "_"' __ "'~"""'h' ___ "~ 
(208) 334-h~"~--'~ 50048-CA 
REQUESTED BY: WILKINSON, REBECCA SUSAN 
FOR: 
BOX 4976 
KETCHUM 
D R I V E 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
RSTR: NONE 
TYPE DATE DESC 
-------- ------------
Clm 09/25/07 BASIC RULE 
CONV 10/18/07 GLTP PTS:3 
ORD: INFR 
Clm 01/04/08 BASIC RULE 
CONV 01/08/08 GLTP PTS:3 
ORD: INFR 
PEND 11/10/09 ALS08+0RDRUG 
ID 83340 
R L ICE N S E R E C 
LICENSE NO: 
BIRTH DATE: 
ISSUED: 07/17/2006 
EXPIRES: 11/14/2012 
LOC:HAILEY 
CRT:HAILEY 
LOC:LINCOLN 
CRT: SHOSHONE 
TO 02/08/10 
PAGE 1 
0 R D 10/20/2009 
ISSUE TYPE: DL 
CLASS: D 
OPR STATUS: VALID 
CDL STATUS: NOTLIC 
DRV TRAIN: NO 
CLS DOC # 
332ISTAR7295 
388ISTAR8010 
OPR 332000025887 
12 MONTH POINTS: 0 24 MONTH POINTS: 3 36 MONTH POINTS: 6 
POINTS ASSESSED ARE FOR DEPARTMENTAL USE ONLY, IN DETERMINING SUSPENSIONS 
FOR POINTS OR HABITUAL VIOLATIONS. 
THIS IS THE ENTIRE DRIVING RECORD. POINTS ARE ASSESSED FOR THE 
LAST 3 YEARS ONLY. 
END OF EXISTING RECORD 
CONTINUED 
10 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise I D 83707-1129 (208) 334-8735 
dmv.idaho.gov 
S0048-CA (208) 334-8736 
REQUESTED BY: WILKINSON, REBECCA SUSAN PAGE 2 
FOR: 
WILKINSON, 
BOX 4976 
KETCHUM 
RSTR: NONE 
TYPE DATE 
BOX 4976 
KETCHUM 
D R I V E 
REBECCA SUSAN 
ID 83340 
DESC 
R 
ID 83340 
L ICE N S E R E C 0 
ISSUED: 07/17/2006 
EXPIRES: 11/14/2012 
R D 10/20/2009 
OPR STATUS: VALID 
CDL STATUS: NOTLIC 
DRV TRAIN: NO 
CLS DOC # 
AS AN EMPLOYEE OF THE TRANSPORTATION DEPARTMENT, I AM AN 
OFFICIALLY APPOINTED CUSTODIAN OF DRIVING RECORDS. I 
HEREBY CERTIFY THE FOREGOING IS A TRUE AND CORRECT COPY 
OF THE ORIGINAL DRIVING RECORDS OF THIS DEPARTMENT. 
OCTOBER 20, 2009 
SECTION 49-203 IDAHO CODE PROHIBITS THE RELEASE OF PERSONAL INFORMATION 
CONTAINED IN DRIVER  RECORDS TO UNAUTHORIZED PARTIES, WITHOUT THE 
EXPRESS WRITTEN CONSENT OF THE INDIVIDUAL THE INFORMATION PERTAINS TO. 
AS AN AUTHORIZED REQUESTOR YOU MAY RECEIVE THIS INFORMATION BUT YOU MAY 
NOT RE-RELEASE OR RE-SELL IT. 
***END OF DLR PRINT*** 
~l\ 
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Driver Services Section 
Division of Motor Vehicles 
Idaho Transportation Department 
3311 West State Street 
P.O. Box 7129 
Boise, Idaho 83707-1129 
Telephone: (208) 332-2005/2004 
Facsimile: (208) 332-2002 
Respondent 
IN THE IDAHO TRANSPORTATION DEPARTMENT 
STATE OF IDAHO 
, ',q" 
! ,'- " I t._ .•. " ~ ~.:': • 
j 
r; 
The Respondent, State of Idaho, Idaho Transportation Department (Department) responds 
to and answers Petitioner's Request for Discovery as follows: 
Idaho Code § 18-8002A(5) requires that certain documentation be forwarded to the 
Department under the Administrative License Suspension Program where an individual submits 
to evidentiary testing pursuant to Idaho Code § 18-8002A and the results of the test indicate an 
alcohol concentration or the presence of drugs or other intoxicating substances in violation of 
Idaho Code §§ 18-8004, 18-8004C, 18-8006. The documentation forwarded to the Department 
pursuant to I.C. § 18-8002-A( 5) includes a copy of the completed notice of suspension, a copy of 
the completed temporary permit form, if issued, the confiscated driver's license, if any, and the 
arresting officer's sworn statement, including a certified copy or duplicate original of test results 
administered. 
In response to Petitioner's Request for Discovery, the Department has attached hereto copies of 
all documentation received by the Department in accordance with Idaho Code § 18-8002A(5) 
regarding this matter, along with the Petitioner's driving record, and any other discoverable 
information and documentation in the department's possession regarding this matter. 
This response constitutes full compliance by the Department to Petitioner's Request for 
Discovery. If further discovery is requested by Petitioner, it is to be done in accordance with the 
Idaho Rules of Administrative Procedure of the Attorney General. 
Additional information: 
BRIAN ELKINS 
ATTORNEY AT LAW 
PO BOX 766 
KETCHUM 10 83340 
Dated and EmailedlMailed on the 23rd day of October, 2009 
:t-6 
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IDAHO TRANSPORTATION DEPT. 
3311 W. STATE ST. 
BOISE,ID 83703 
,UBPOENA-C 
TELEPHONE # (208)332-2005 
PO BOX 7129 
BOISE, ID 83707 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STATE OF IDAHO IN AND FOR THE IDAHO 
TRANSPORTATION DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF THE 
DRI~GPRnnLEGESOF 
WILKINSON, REBECCA SUSAN 
SUBPOENA DUCES TECUM 
THE STATE OF IDAHO TO: EVIDENCE CUSTODIAN - BLAINE COUNTY SHERIFF'S OFFICE 
You are hereby commanded to produce evidence for an Administrative Hearing before the 
Idaho Transportation Department. 
You are commanded to provide the following items and documents: 
l 1~.;: .: 
. 10 . f_·. __ ... ____ l 
i __ ._ .... _,.. __ • __ ..i 
One copy ofthe CALffiRATION RECORDS AND INSTRUMENT OPERATION LOG SHEETS for Intoxilyzer SOOOEN 
SN #68-013466 for the period of September 11, 2009 thru October 12, 2009, showing the .08 and .20 calibration checks 
with the corresponding Simulator Solution Lot changes. 
THE SUBPOENAED MATERIAL MUST BE RECEIVED BY November 5, 2009. 
Notice To Party To Whom This Subpoena is Directed: This subpoena is issued upon the 
condition that the requesting party, Attorney Brian Elkins, Phone #208 726-4338 shall advance the reasonable cost of 
producing the books, papers, documents, or tangible things, to the agency providing the evidence. 
**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, PLEASE IMMEDIATELY CONTACT 
Mike AT (208) 334·8720. ** 
Subpoenaed material must be sent via u.S. Mail or Fax to: 
Idaho Transportation Department 
A.L.S. Hearing Unit 
Att: Mike 
PO Box 7129 
Boise ID 83707-1129 
FAX #208 332-2002 
This subpoena has been issued in compliance with IDAP A rule 39.02.72.300.01 
If you have any questions regarding this subpoena you can contact Mike at 334-.8720 
~ 
* * This subpoena is a single page document. Any additional documents requesting evidence 
attached to this subpoena have NOT been approved by the Hearing Examiner and should not be 
considered by the recipient of this subpoena. ** 
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SUBPOENA - CIVIL 
IDAHO TRANSPORTATION DEPT. 
3311 W. STATE ST. 
BOISE,ID 83703 
TELEPHONE # (208)334-8720 
POBOX 7129 
BOISE, ID 83707 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STATE 
OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION 
DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF THE 
DRIVING PRIvILEGES OF 
~L~NSON,REBECCASUSAN 
SUBPOENA 
THE STATE OF IDAHO TO: OFFICER GARTH DAVIS - HAILEY POLICE DEPARTMENT 
You are hereby commanded to appear before Hearing Officer Eric G. Moody of the 
Idaho Transportation Department, as a witness in the above-entitled action, by means ofa 
telephone conference call. 
YOU WILL NEED TO PROVIDE YOUR TELEPHONE NUMBER TO THE 
IDAHO DEPARTMENT OF TRANSPORTATION AT (208) 334-8720, PRIOR 
TO THE DAY OF THE SCHEDULED HEARING. 
The hearing is scheduled on the 3rd day of November 2009, at Nine o'clock 
(9:00am)Mountain Time. 
**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, 
PLEASE IMMEDIATELY CONTACT MIKE AT (208) 334-8720.** 
Further, prior to reporting, for your convenience you may confirm the status of your 
subpoena by calling the Idaho Transportation Department at (208)332-2005 before 
the hearing date listed above. 
II 
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SUBPOENA - CIVIL :-... /' .. : ~ ~ . ! ~:. /, t.'-~ ; C: . 
IDAHO TRANSPORTATION DEPT. 
3311 W. STATE ST. 
BOISE,ID 83703 
TELEPHONE # (208)334-8720 
PO BOX 7129 
BOISE, ID 83707 
! /Z !----~ 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STATE 
OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION 
DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF THE 
DRIVING PRIvILEGES OF 
~LKINSON,REBECCASUSAN 
SUBPOENA 
THE STATE OF IDAHO TO: SGT BRAD GELSKY, BTS - BLAINE COUNTY SHERIFF'S 
OFFICE 
You are hereby commanded to appear before Hearing Officer Eric G. Moody of the 
Idaho Transportation Department, as a witness in the above-entitled action, by means of a 
telephone conference call. 
YOU WILL NEED TO PROVIDE YOUR TELEPHONE NUMBER TO THE 
IDAHO DEPARTMENT OF TRANSPORTATION AT (208) 334-8720. PRIOR 
TO THE DAY OF THE SCHEDULED HEARING. 
The hearing is scheduled on the 3rd day of November 2009, at Nine o'clock 
(9:00am)Mountain Time. 
**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, 
PLEASE IMMEDIATELY CONTACT MIKE AT (208) 334-8720.** 
Further, prior to reporting, for your convenience you may confirm the status of your 
subpoena by calling the Idaho Transportation Department at (208)332-2005 before 
the hearing date listed above. 
Witness my hand this :~ 
Eric O. Moody 
Hearing Officer 
024 
EXHIBIT 
IN THE IDAHO TRANSPORTATION DEPARTMENT 
In the Matter of the 
Driving Privileges of 
WILKINSON, REBECCA SUSAN 
STATE OF IDAHO 
) 
) 
) 
) 
D.L. No. FA127022G 
FILE No. 332000025887 
STAY 
ORDER 
-------------------------) 
/3 
Pursuant to Title 67, Idaho Code, and IDAPA rule 04.11.01 the Idaho 
Transportation Department is hereby ordered to stay WILKINSON, REBECCA SUSAN §18-
8002A suspension effective the 5th day of November 2009. The suspension shall be 
stayed indefinitely pending the written Findings of Fact and Conclusions of Law and Order. 
This stay shall not set precedent for stays in future Administrative License 
Suspension Hearings. 
DATED, this 5th day of November 2009. 
~~ 
Hearing Examiner 
STAY ORDER - 1 
SUBPOENA - CIVIL 
IEx-HlaIT IDAHO TRANSPORTATION DEPT. TELEPHONE # (208)334-8720 ! 
3311 W. STATE ST. PO BOX 7129 i 1 I 
BOISE,ID 83703 BOISE,ID 83707 , J Lj 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE ST~ 
OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION 
DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF THE 
DRIVING PRIVILEGES OF 
~LKlNSON,REBECCASUSAN 
SUBPOENA 
THE STATE OF IDAHO TO: OFFICER GARTH DAVIS - HAILEY POLICE DEPARTMENT 
You are hereby commanded to appear before Hearing Officer Eric G. Moody of the 
Idaho Transportation Department, as a witness in the above-entitled action, by means of a 
telephone conference call. 
YOU WILL NEED TO PROVIDE YOUR TELEPHONE NUMBER TO THE 
IDAHO DEPARTMENT OF TRANSPORTATION AT (208) 334-8720. PRIOR 
TO THE DAY OF THE SCHEDULED HEARING. 
The hearing is scheduled on the 1st day of December 2009, at Three o'clock 
(3:00pm)Mountain Time. 
**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, 
PLEASE IMMEDIATELY CONTACT MIKE AT (208) 334-8720.** 
Further, prior to reporting, for your convenience you may confirm the status of your 
subpoena by calling the Idaho Transportation Department at (208)334-8720 before 
the hearing date listed above. 
Witness my hand this ~~ 
Eric G. Moody 
Hearing Officer 
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Da1:elTlme 
LocaiiD 1 
LocallD2 
Abbreviations: 
HS: Host send 
HR: Host receive 
WS: Waiting send 
11-10-2009 
2083322064 
Transmission Report 
02:43: 16 p.m. Transmit Header Text 
Local Name 1 
Local Name 2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.5"x11" 
DRIVER.SI!RVICES 
ADMINIISTRATIVE tII!ARING SECTION 
PO BOX 712t 
BOISE ID 13707 
PHONE: 201 334-1'120 
FAX: 208 332-2002 
Fax 
ADMINISTRATIVE 
HEARING SECTION 
_F-__ 208_7aa.eat6 ________ ..;.DII..;.te=-, _"-.... '10,2009 
PIlon« 
Rr. CML SUBPOENA. REQUeST cc: 
FOR WILKINSON, REIII!CCA 
SUSAN A.LS. HEARING 
ThriYoo 
Total Pages Confirmed: 2 
Start Time Duration 
02:42:18p.m.11-10-2009 00:00:19 
----_._-
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
EXHIBIT 
ji) 
G3: Group 3 
EC: Error Correct 027 
SUBPOENA - CIVIL 
IDAHO TRANSPORTATION DEPT. 
3311 W. STATE ST. 
TELEPHONE # (208)334-8720 
PO BOX 7129 
EXHIBIT' 
/ / 
;'j 
BOISE,ID 83703 BOISE,ID 83707 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STATE 
OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION 
DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF THE 
DRIVING PRIvILEGES OF 
~LKINSON,REBECCASUSAN 
SUBPOENA 
THE STATE OF IDAHO TO: SGT BRAD GELSKY, BTS - BLAINE COUNTY SHERIFF'S 
OFFICE 
You are hereby commanded to appear before Hearing Officer Eric G. Moody of the 
Idaho Transportation Department, as a witness in the above-entitled action, by means of a 
telephone conference call. 
YOU WILL NEED TO PROVIDE YOUR TELEPHONE NUMBER TO THE 
IDAHO DEPARTMENT OF TRANSPORTATION AT (208) 334-8720, PRIOR 
TO THE DAY OF THE SCHEDULED HEARING. 
The hearing is scheduled on the 1st day of December 2009, at Three o'clock 
(3:00pm)Mountain Time. 
**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, 
PLEASE IMMEDIATELY CONTACT MIKE AT (208) 334-8720.** 
Further, prior to reporting, for your convenience you may confinn the status of your 
subpoena by calling the Idaho Transportation Department at (208)334-8720 before 
the hearing date listed above. 
Witness my hand tllls ~:~~ 
Eric G. Moody 
Hearing Officer 
~2. 
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Datemme 
LocallD1 
LocallD2 
Abbreviations: 
HS: Host send 
HR: Host receive 
WS: Waiting send 
11-10-2009 
2083322064 
Transmission Report 
02:44:27 p.m. Transmit Header Text 
Local Name 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.S"x11" 
DRIVD RRVlCES 
ADMINISTRATIVE HBARINO SECTION 
P08OX712e 
BOllE ID 13707 
PHONE: 201 3M-I720 
FAX: 208 332-2002 
Fax 
ADMINISTRATIVE 
HEARING SECTION 
FnImt MAul 
-------
.,... Novelllbet "0. 2001 
lie: CML IUBPOI!NA REQUEST CCl 
FOR WlLICIN8ON, IlE8ECCA 
IUMN A.L8. HEARING 
Thank You 
Total Pages Confirmed: 2 
Start Time Duration 
02:43:34 p.m. 11-10-2009 00:00:21 
PL: Polled local 
PR: Polled remote 
MS: Mallboxsave 
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\ EXHiBIT I SUBPOENA - CIVIL 
IDAHO TRANSPORTATION DEPT. 
3311 W. STATE ST. 
TELEPHONE # (208)334-8720 
PO BOX 7129 l11 i L-=--.~= I BOISE, ID 83703 BOISE, ID 83707 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STATE 
OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION 
DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF THE 
DRIVING PRIVILEGES OF 
WILKINSON, REBECCA SUSAN 
SUBPOENA 
THE STATE OF IDAHO TO: OFFICER GARTH DAVIS - HAILEY POLICE DEPARTMENT 
You are hereby commanded to appear before Hearing Officer Eric G. Moody of the 
Idaho Transportation Department, as a witness in the above-entitled action, by means of a 
telephone conference call. 
YOU WILL NEED TO PROVIDE YOUR TELEPHONE NUMBER TO THE 
IDAHO DEPARTMENT OF TRANSPORTATION AT (208) 334-8720. PRIOR 
TO THE DAY OF THE SCHEDULED HEARING. 
The hearing is scheduled on the 1st day of December 2009, at Two 0' clock 
(2:00pm)Mountain Time. 
**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, 
PLEASE IMMEDIATELY CONTACT MIKE AT (208) 334·8720.** 
Further, prior to reporting, for your convenience you may confinn the status of your 
subpoena by calling the Idaho Transportation Department at (208)334-8720 before 
the hearing date listed above. 
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SUBPOENA - CIVIL 
il;- EX HISIT ~I' IDAHO TRANSPORTATION DEPT. TELEPHONE # (208)334-8720 I 
3311 W. STATE ST. PO BOX 7129 1 /J 
BOISE, ID 83703 BOISE, ID 83707 , cLV 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STAT~---~ 
OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION 
DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF THE 
DRIVING PRIvILEGES OF 
~LKINSON,REBECCASUSAN 
SUBPOENA 
THE STATE OF IDAHO TO: SGT. BRAD GELSKY, BTS - BLAINE COUNTY SHERIFF'S 
OFFICE 
You are hereby commanded to appear before Hearing Officer Eric G. Moody of the 
Idaho Transportation Department, as a witness in the above-entitled action, by means of a 
telephone conference call. 
YOU WILL NEED TO PROVIDE YOUR TELEPHONE NUMBER TO THE 
IDAHO DEPARTMENT OF TRANSPORTATION AT (208) 334-8720, PRIOR 
TO THE DAY OF THE SCHEDULED HEARING. 
The hearing is scheduled on the 1st day of December 2009, at Two o'clock 
(2:00pm)Mountain Time. 
**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, 
PLEASE IMMEDIATELY CONTACT MIKE AT (208) 334-8720.** 
Further, prior to reporting, for your convenience you may confirm the status of your 
subpoena by calling the Idaho Transportation Department at (208)334-8720 before 
the hearing date listed above. 
Witness my hand this 13th day 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707-1129 
WILKINSON, REBECCA SUSAN 
PHONE: (208) 334 - 8736 
JANUARY 14, 2010 
(2bSP3§4-8735 
dmv.idaho.gov 
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KETCHUM ID 83340 
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PENDING ACTION 
THIS IS TO NOTIFY YOU THAT EFFECTIVE 10:04 A.M. JANUARY 14, 2010 
THE WITHDRAWAL PERIOD FOR: 
ADMIN LIC SUSP BAC .08+/DRUGS/INTOX SUBS I.C. 18-8002A 
IS TEMPORARILY STOPPED: 
PENDING ADMINISTRATIVE HEARING AND HEARING OFFICERS DECISION 
YOUR CLASS D DRIVING PRIVILEGES ARE CLEAR UNLESS OTHERWISE NOTIFIED •. 
THE ORIGINAL WITHDRAWAL DATES ARE NO LONGER VALID. IN THE EVENT THE 
WITHDRAWAL IS RE-ENFORCED, CORRECTED DATES WILL BE ISSUED WITH CREDIT 
GIVEN FOR ANY TIME SPENT UNDER WITHDRAWAL. 
FORM 030 10025 
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IN THE IDAHO TRANSPORTATION DEPARTMENT I :1..'3 
STATE OF IDAHO 
IN THE MATTER OF THE 
DRIVING PRIVILEGES OF 
REBECCA SUSAN WILKINSON 
) 
) 
) 
) 
) 
----------) 
IDAHO D.L. NO.FA127022G 
FILE No. 332000025887 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAw AND 
ORDER 
This matter came on for Administrative License Suspension (ALS) 
hearing on December 02, 2009, by telephone conference. Brian Elkins, 
Attorney at Law, represented Wilkinson. 
The suspension set out in the Notice of Suspension served 
pursuant to Idaho Code §18-8002A* is SUSTAINED. 
EXHIBIT LISTt 
The hearing examiner received the following exhibits into evidence 
as part of the record of the proceeding: 
1. Notice of suspension and temporary permit 
2. Evidentiary test results 
3. Sworn statement 
4. Copy of petitioner's driver's license 
5. Envelope from law enforcement agency 
6. Certificate of receipt of law enforcement documents 
7. Petitioner's hearing request 
8. Petitioner's driving record 
9. Response to request for discovery 
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10.Subpoena-duces tecum 
11. Subpoena-civil 
12.Subpoena-civil 
13.Stayorder 
14. Subpoena-civil 
1S.Certificate of service 
16.Subpoena-civil 
17. Certificate of service 
18.Subpoena-civil 
19.Certificate of service 
20.Subpoena-civil 
21.Certificate of service 
A. Instrument operations logs 
B. Return of service 
C. DVD 
D. Correspondence 
E. Photo-number 1 
F. Photo-number 2 
G. Photo-number 3 
H. Photo-number 4 
I. Photo-number 5 
J. Bail bond receipt 
K. DVD 
L. Petitioner's written arguments 
M. CD-R 
N. Correspondence 
THE HEARING EXAMINER HAS TAKEN JUDICIAL NOTICE OF THE 
FOLLOWING ITEMS: 
1. Records regularly maintained by ITD* 
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2. IDAPA§ Rules and manuals 
3. ISP** standards and procedures tt for breath testing instruments 
4. Idaho Statutes, city, and county ordinances and procedures 
5. Reported Court Decisions 
6. NHTSA** driving while impaired and SFSTs§§ testing manuals 
ADMINISTRATIVE PROCEEDINGS *** 
Mr. Elkins' comments and arguments: 
1. Wilkinson was not observed in compliance with the ISP Forensic 
Services SOP Section 3.1. 
2. Evidence submitted shows Officer Davis and Wilkinson's location. 
3. Exhibit 2 shows the obse.rvation period started at 2:26. 
4. Exhibit 3 notes a wristwatch was used to time the observation period. 
5. The record lacks how the wristwatch's time corresponds to Intoxilyzer 
5000 EN's clock. 
6. Considering Exhibit 2's 2:26, the fifteen-minute observation period 
would end at 2:41. 
7. Exhibit 2 notes Wilkinson's first subject test was at 2:39. 
8. Exhibit 3 provides Wilkinson's breath test results at 2:43. 
9. Officer Davis used his wristwatch to establish the 2:43 time. 
10.The Intoxilyzer 5000 EN displays two different subject test times. 
l1.It is suspicious Officer Davis noted one time for Wilkinson's two 
subject tests. 
12.The record shows a non-compliance with the observation period. 
13. Wilkinson was not closely observed. 
ISSUES RAISED AT HEARING IN ADDITION To ISSUES SET FORTH IN 
IDAHO CODE §lS-S002Attt 
1. Was Wilkinson properly monitored prior to her breath test? 
2. Was Wilkinson denied access to an attorney? 
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FINDINGS OF FACT 
I, having heard the issues raised by the driver; having considered 
the exhibits admitted as evidence; having considered the matter herein; 
and being advised in the premises and the law, make the following 
Findings of Fact: 
PURSUANT To IDAHO CODE §lS-S002A(7) THE PETITIONER HAS 
THE BURDEN OF PROOF By A PREPONDERANCE OF THE EVIDENCE 
REGARDING ALL IDAHO CODE §lS-S002A STANDARDS AND ALL 
ISSUES RAISED By THE PETITIONER. 
1. 
DID OFFICER GARTH DAVIS HAVE LEGAL CAUSE To STOP THE 
VEHICLE WILKINSON WAS DRIVING? 
1. Officer Davis observed the vehicle driven by Wilkinson fail to maintain 
the vehicle's lane of travel by crossing the center and lane divider lines 
in violation of Idaho Code §§49-630 and 49-637. 
2. Officer Davis had legal cause to stop the vehicle driven by Wilkinson. 
2. 
DID OFFICER DAVIS HAVE LEGAL CAUSE To BELIEVE WILKINSON 
VIOLATED IDAHO CODE §lS-S004? 
1. Officer Davis observed Wilkinson driving a motor vehicle. 
2. Wilkinson exhibited the following behaviors: 
a. Smelled of an alcoholic beverage 
b. Admitted to consuming alcoholic beverages 
c. Slurred speech 
d. Glassy eyes 
e. Bloodshot eyes 
FINDINGS OF F ACf AND CONCLUSIONS OF LAW AND ORDER - 4 
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3. Wilkinson met or exceeded the minimum decision pOints on the 
following SFSTs: 
a. The horizontal gaze nystagmus 
b. The 9-step walk and turn 
c. The one leg stand 
4. Officer Davis had sufficient legal cause to arrest Wilkinson and request 
an evidentiary test. 
3. 
DID THE EVIDENTIARY TEST RESULTS INDICATE A VIOLATION OF 
IDAHO CODE §§IS-S004, 18-S004C, OR 18-S006? 
1. The analyses of Wilkinson's' breath samples indicated a BrAC*** of 
.165/.151. 
2. Wilkinson was in violation of Idaho Code § 18-8004. 
4. 
WAS THE EVIDENTIARY TEST PERFORMED IN COMPLIANCE WITH ALL 
REQUIREMENTS SET FORTH IN IDAHO CODE AND ISP FORENSIC 
SERVICES SOPS? 
1. Officer Davis' affidavit states Wilkinson's evidentiary breath test was 
performed in compliance with Idaho Code and ISP Forensic Services 
SOPs. 
2. Wilkinson's evidentiary breath test was performed in compliance with 
Idaho Code and ISP Forensic Services SOPs. 
5. 
DID THE EVIDENTIARY TESTING INSTRUMENT FUNCTION PROPERLY 
WHEN THE TEST WAS ADMINISTERED? 
1. The evidentiary testing instrument used to test Wilkinson's breath 
sample completed a valid simulator solution check at 02: 37 hours on 
October 11, 2009. 
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2. The valid simulator solution check approved the instrument for 
evidentiary testing in accordance with ISP Forensic Services SOP. 
3. The evidentiary testing instrument functioned properly when the test 
was administered. 
6. 
WAS WILKINSON ADVISED OF THE POSSIBLE SUSPENSION OF HER 
IDAHO DRIVING PRIVILEGE? 
1. Wilkinson was played the Idaho Code §§ lS-S002 and lS-S002A 
advisory recording prior to submitting to the evidentiary test. 
2. Although Wilkinson was interrupted several times when she was being 
advised of a recording, the DVD reveals an eventual completion of the 
recording and Officer Davis and Wilkinson reviewing the notice of 
suspension form prior to Wilkinson submitting to evidentiary testing. 
3. Statute and case law only provides a substantial advisement of the 
notice of suspension form and fails to show a violation occurs when a 
driver is interrupted during the reading or when the recording of the 
notice of suspension is being played. 
4. Wilkinson was advised of the consequences of refusing or failing 
evidentiary testing pursuant to Idaho Code §§ lS-S002 and lS-S002A. 
7. 
WAS WILKINSON PROPERLY MONITORED PRIOR To HER BREATH 
TEST? 
1. Wilkinson was monitored prior to her breath test in compliance with 
ISP Forensic Services SOPs and Idaho Code. 
2. It is noted the times in the record for the fifteen-minute observation 
period do not correspond to each other. 
3. However, upon review of the DVD, when Officer Davis and Wilkinson 
are first observed entering the room up until the time Wilkinson's first 
subject test, the times shown on the DVD provide fifteen minutes had 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 6 
q{ 
040 
elapsed prior to Wilkinson's breath test. 
4. Therefore, correlating times from a wristwatch to a breath-testing 
instrument's clock is an irrelevant issue. 
5. ISP Forensic Services SOP Section 3.1 states during the monitoring 
period the subject should not be allowed to smoke, drink, eat, or 
belch/burp. 
6. The SOPs do not mandate the driver should be advised of what is set 
forth in ISP Forensic Services SOP Section 3.1. 
7. Since Officer Davis did not discover any foreign material in Wilkinson's 
mouth there was no need to restart the fifteen-minute observation 
period. 
8. Case law allows non-certified jail personnel to monitor a driver during 
the fifteen-minute observation period. 
9. Wilkinson failed to submit any proof that the female jailer could not 
have properly observed Wilkinson and informed Officer Davis of any 
irregularities occurring when the jailer was patting down Wilkinson. 
lO.There is an allegation (appears) that Wilkinson had flicked something 
from her mouth during the observation period but proof by the 
preponderance of the evidence has not been provided into the record 
to support this assumption. 
11. Wilkinson has provided photos and numerous sequences of times when 
Officer Davis was not facing Wilkinson during the observation period 
and the distance where Officer Davis remained during the majority of 
the observation period. 
l2.The DVD strongly shows Officer Davis having the capability in using 
other sensory methods during the observation period that would have 
detected the possibility of any actions by Wilkinson introducing any 
foreign matter during the observation period. 
13.An opportunity existed at this ALS hearing for Officer Davis to appear 
by subpoena as permitted by Idaho Code §lS-S002A(7). 
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14.0fficer Davis' appearance would clarify, explain, answer questions, and 
provide input on how he complied with ISP Forensic Services SOPs in 
monitoring Wilkinson prior to her evidentiary breath test. 
lS.Even though the subpoena was properly served and a phone number 
was provided to contact Officer Davis during the ALS hearing, shortly 
prior to Wilkinson's ALS hearing a request was made in not having 
Officer Davis appear. 
16. Wilkinson attempting to interpret her provided evidence to meet her 
burden of proof is not sufficient to overcome Officer Davis' standard 
(boiler point) language provided in Exhibit 3. 
17. Furthermore, no local case law has been provided in showing the 
method used to observe drivers at the Blaine County Jail or Officer 
Davis violates the fifteen-minute observation period. 
18. Upon review of Exhibit 2 Wilkinson's two subject tests differed by 
0.014 and were within ISP Forensic Services SOP Sections 3.2 and 
3.2.3 requirements. 
20. Exhibit 2's BrAC results strongly refute the possibility of an improper 
fifteen-minute observation period occurred before Wilkinson was 
administered an evidentiary breath test 
21.The record as submitted demonstrates a compliance with ISP Forensic 
Services SOPs in properly monitoring and observing Wilkinson prior to 
Wilkinson's evidentiary breath test. 
8. 
WAS WILKINSON DENIED ACCESS To AN ATTORNEY? 
1. Statute specifically sets forth a driver does not have a right to an 
attorney prior to any evidentiary testing. 
2. The notice of suspension in section 1 had informed Wilkinson of this 
denial of an attorney prior to evidentiary testing. 
3. The DVD also shows Officer Davis explaining to Wilkinson that she 
does not have a right to an attorney prior to evidentiary testing. 
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4. Wilkinson has not submitted any proof in showing a request to contact 
her attorney was made after her evidentiary breath test. 
5. Likewise, it reasonable to deduce that Officer Davis or a jailer did offer 
an opportunity for Wilkinson to ca II an attorney after Wilkinson's 
evidentiary breath test. 
6. It appears if Wilkinson was able to call a bondsman, Wilkinson had the 
same chance to call an attorney. 
7. Wilkinson failed to meet her burden in showing she was denied access 
to an attorney after failing an evidentiary breath test. 
CONCLUSION OF LAW 
CONFLICTING FACTS, IF ANY, WERE CONSIDERED AND 
REJECTED IN FAVOR OF THE FOREGOING CITED FACTS. 
BASED UPON THE FOREGOING FINDINGS OF FACT, I 
CONCLUDE THAT ALL OF THE REQUIREMENTS FOR 
SUSPENSION OF THE PETITIONER'S DRIVING PRIVILEGES 
SET FORTH IN IDAHO CODE §§lS-S002 AND lS-S002A 
WERE COMPLIED WITH IN THIS CASE. 
THE FOLLOWING ORDER IS RENDERED: 
ORDER 
THE STAY ORDER IS HEREBY QUASHED AND THE 
SUSPENSION SET FORTH IN THE NOTICE OF 
SUSPENSION FOR FAILURE OF EVIDENTIARY TESTING 
SERVED BY OFFICER DAVIS ON OCTOBER 11, 2009, 
SHALL BE REINSTATED FOR 90 DAYS COMMENCING ON 
DECEMBER 28, 2009, AND REMAIN IN EFFECT 
THROUGH MARCH 28, 2010. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 9 
DATED this 17th day of December 2009 
Eric G. Moody 
ADMINISTRATIVE HEARING EXAMINER 
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Endnotes 
* Idaho's Implied Consent Statute 
t Idaho Transportation Department's (lTD hereafter) exhibits are numeric, 
Petitioner's exhibits are alpha 
! Idaho Transportation Department 
§ Idaho's Administrative Procedure Act 
** Idaho State Police 
II Hereafter SOPs 
II National Highway Transportation Safety Administration 
§§ Standardized field sobriety tests 
*** Argument and testimony is summarized from record of hearing 
ttt Issues addressed under Idaho Code §lS-S002A(7) will not be repeated 
under Petitioner's issues 
:j::j::j: Breath Alcohol Concentration 
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FINAL ORDER 
(Hearings pursuant to section 18-8002A, I.C.) 
This is a final order of the Department. 
A motion for reconsideration may be filed with the Idaho Transportation 
Department's Administrative License Suspension Hearing Unit, PO Box 
7129, Boise, ID 83707-1129 within fourteen (14) days of the issue date 
of this order. If the hearing officer fails to act upon this motion within 
twenty-one (21) days of its receipt, the motion will be deemed denied. 
Or, pursuant to sections 67-5270 and 67-5272, Idaho Code, any party 
aggrieved by this final order or orders previously issued in this case may 
appeal this final order and all previously issued orders in this case to 
district court by filing a petition for judicial review in the district court of 
the county in which: 
1. A hearing was held; 
2. The final agency actions were taken; or 
3. The party seeking review of the order resides. 
An appeal must be filed within twenty-eight (28) days of the issue date of 
this final order. The filing of an appeal to district court does not itself stay 
the effectiveness or enforcement of the order under appeal. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW AND ORDER - 12 
{CC> 
016 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on the /fiJ:J-day of December 2009, I mailed 
a true and accurate copy of the foregoing FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND ORDER by depositing the same in the 
United States mail, postage prepaid, addressed to: 
Brian E. Elkins 
Attorney at Law 
PO Box 766 
Ketchum, Idaho 83340 
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EXHIBIT \ 
BRIAN E. ELKINS. p.e. 
Attorney nt Law 
208 Hrruc~ Av~nl.le N. 
pI 
P. O. R(lx '766 
K~tchum, ID 83340 
Tckphont!! (208) 726-4338 
Fucsimile: (208) 726~9328 
Email: b~l~lkills@c()x.net 
fduho Stlltc Bar No. 31 SO 
AUnrnl.~y ~Ol' Petitioner 
13EFORE TI IE lUAHO TRANSPORTATION llOARD OF THE STATE 
OF IDAHO IN AND FOR TlllJ IDAHO TRANSPORTATION DEPARTMENT 
ALS HEARING SECTION 
IN '1'1 IE MATTER OF THE 
DRIVCNd ll]UVILRGES OF 
REBECCA S, WILKINSON, 
Petitioner 
) 
) 
) 
) 
) 
) 
_ .._ .. _. ____ .. ,. _, ___ , .... -l 
State of Jdaho ) 
) tis. 
County of Blaine ) 
RRTIJRN OF SERV1CE 
I. Melissa Roemer, being first sworn upon oath, hereby slate that I am not a party to the 
~th()ve entitlcu actiun and on the 231"C1 day orOctobcr, 2009, T received the subpoena attached 
hereto and pcrs(!nally servou copics thefeof on Garth Davis of the Haney Police Dl!partmcnt who 
;s n person over the age. of eighteen, rc~jding in Blaine County, Idaho. 
S~id t;cnic~ ~as completed in Blaine County on the Jr2. day of e::x:...~d. 2009, 
Iltth~hourof_v~".~~f!1al_lt'2. ~O, 'Y_'O\~ --':.it!. *,'d\L!~.~ :r{~:235 
DATED this ~day of' O~ ,2009. 
JOC6 
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NOV-03-2009 TUE 02:53 PM CRISTIBRIAN ELKINS FAX NO. 9328 P. 03 
.. , 
On this $ay of _ ®V ~ . 2009, before me, the undersigned notary 
puhlic in und for said State, personally appeared MELISSA ROEMER, known to me or proven to 
me 10 he the I"crs()n whose nnmc is subscribed to the within instmmcnt and acknowledged that 
she executed the same. 
IN WrlNE8S WrmREOF I HEREUNTO AFl"lX MY HAND ANO OFFICrAT, SEAL. 
NOV-03-2009 TUE 02:53 PM CRISTIBRIAN ELKINS FAX NO. 1 9328 
2083322Q(;4 07: 17:34 a.m. '0-:l3~2009 
SUBPOENA - CI.VIL 
IDAHO TRANSPORTATION DEPT. 
331 J W. STATE ST. 
BOISE,lD 83703 
TELEPHONE # (208)33+8720 
POBOX 7129 
BOJSE.ID 83707 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STATE 
or IDAHO IN AND 110R THE lDAHO TRANSPORTATION 
DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF TIIE 
DRIVING PIUVD.,EGES OF 
~LKlNSON,REBECCASUSAN 
SUBPOENA 
TIlE STATE OF IDAHO TO: OFFICER GARTH DAVIS .. HAILEY POLICE DEPARTMI<:NT 
You arc hereby commanded to appear before Hearing Officer Eric G. Moody of the 
Idaho Transportation D4.'partmentt as a witness in the above-entitI~ action, by means of a 
telt-phone cOflference caU. 
YOU WILL NEED TO PROJlIDE YOUR TELEPHONE NUJ,f,Bl!:R TO THE 
iDAlIO DBPARTMENT OJ' TRANSPORTATION AT (2081 334-872tb PRIOR 
TO THE DAY OF THE SCIIEDULED HEARING. 
The hearing is scbeduled on the 3nt day of November 2009, at Nine o'clock 
(9:00.m)Mountain Time. 
**IF you ARE UNABLE. TO ;OMPLV WITH THIS SUBPOENA, 
PLEASE IMI'4EDIATEL Y CONTACT MIKE AI (201) 334-8110." 
rurther. prior to reporting, for your convenience you may confinn the status of your 
subpoena by calling the Idaho Transportation Department at (208)332-2005 before 
the hearing date listed a.bove. 
PI 04 
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NDV-03-2009 TL~ 02:53 PM CRIST/BRIAN ELKINS FAX NO. 7269328 
BrUAN H. ELKINS1 P.C. 
Attorney nl r .c'lW 
20R HpmC4! Avenue N. 
P. O. Hox 766 
Kctciu.Ull, ID 83340 
Telephone: (208) 726-4338 
F:.Icsimilc: (208) 726-9328 
Email: bcclkins(fI)cox.nC.t 
Jdnho Slate liar No. 3150 
Auorncy lbr Petitioner 
BEFORE THE IDAHO TRANSI-ORTATIONROARD OF TIlE STATE 
OF JDAliO IN AND fOR THE IDAHO TRANSPORTATION DEPARTMENT 
ALS HEARrNG SECTION 
IN THE MATTER or THE 
f>RIVINO Pf~IVJLEGES Of 
REBECCA S. WILKrNSON, 
Pctilioncr 
) 
) 
) 
) 
) 
) 
,,-_.- .. '.---
___ J 
Stalo or Idaho ) 
) SS. 
County of Blaine ) 
IJUlFA127022G 
FHe No. 
Rll'flJRN OF SERVICE 
P. 05 
I, Melissa Roemor, being first sworn upon oath. hereby slate that 1 run not n party to the 
flOOVC CHlitl~d action and on the 23 nJ d~lY of October, 2009, J received the subpoena and subpoena 
(lucas fccunl ~ttachcd her~to nnd personally served copIes thereof 011 Brad Gel sky of the Blaine 
County Sherin~s Department who is a pCJ'Son over the age of eighteen, residing in Alaine County, 
Idaho. . 
Said .crvif"~ compl,1ed !II B1.incAC~unty on the ~.!).day of ~ 2009, 
at Lht~ hQur of_t.; ,~,~tlt i lP~~ I--\"J \ ~')\Q\C\ Y..~ fu,\l.t o , ~$.3 
DATED this .B~ay of _~f{ .2009, 
_~ ... !5l(()Jl..Jt~\Q;( 
Melissn Roemer 
• (0 
NOV-03-2009 rUE 02:53 PM CRIST/BRIAN ELKINS FAX NO. 7269328 P. 06 
On this ~ .• clay of ~~., __ , 2009. before me, the undersigned notary 
puhlic in and for said State, personally appeared MELISSA ROEMER, known to me or proven to 
me 10 be the person whol)e name is subscribed to the within instrument and acknowledged that 
she executed the same. 
IN WITNESS WHERE0(11 HEREUNTO AFFr Y HAND AND OFFICJAL SEAT" 
~d.~~ 
Not?r~ . ~~o.~. 1-1) 
Resldmg at: ~ 1.:'.> 
Comm. oxpires: ~ I I CJJ) 
)Z/\ 
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NOV-03-2009 TUE 02:53 PM CRISTIBRIAN ELKINS FAX NO. 1 7269328 
20833 220f>4 07: 18:47 a.m. 10-23-2009 
SUBPOENA - CIVIL 
lDAHO TRANSPORTATION DEPT. 
3311 W. STATE ST. 
l~OIS.t:, 10 83703 
TELE1'l·fONE # (208)334-8720 
PO BOX 7129 
HOISE, JD 83707 
BEFORE THE IDAHO TRANSPORTATION BOARD OF TIID STATE 
OF IDAHO IN AND FOR THE IDAHO TRANSPORT A nON 
DEP AR.TMENT 
ADMfNISTRA rIVE HEAR ING 
IN THE MATfn OF TIlE 
DRIVING PRlVlLEGES OF 
WlL.K1NSON, REBECCA SUSAN 
SUBPOENA 
THE STATE Of IDAHO TO; SGT BRAD GUSKY, BTS - BI..AINE COUNTY SHERIFF'S 
OFJ<'ICF: 
Y ()u are hereby commanded to appear befbre Hearing Officer Eric O. Moody of the 
Idaho Transportation Dcpllrtmcnt, as a witness in the above--entitJed action, by means of a 
telephone eonfereDce caU. 
YOU WILL NEED TO PROVlDE YOUR TELEPHONE NUMB.,BR TO THE 
IDAHO DEPARTMENT OF TRANSPORTATION AT (208) 334-8720. PRIOR 
TO THE DAY OF THE SCHEDULED BI1dRlNG. 
The htWing is scheduled on the 3"' day ofNoven.ber 2009, at Nine o'clock 
(9:o0am)Mountain Time. 
"IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, 
PLeAIE IMMEDIATELY C~As;T MIKE AT (201) 33408720." 
Furt~er. priOI:' to reporting, for your convenience you may confirm the statu~ of your 
subpoena by calling the IdwlO Transportation Department at (208)332-2005 before 
the hearing date listed above. 
Witnes!> my hand this 23rd d 
By~ __ _ 
Eric G. Moody 
H caring Officer 
P. 07 
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20U322064 
IDA] 10 TR ANSPORTATION DEPT. 
3.11] W. STATE ST. 
BOISE, JD 83703 
SUBPOENA - CIVIL 
TELEPHONE # (208)332·2005 
POBOX 7129 
BOISE, ID 83707 
07;13;08a.m. 10··23-2009 
P. 08 
'U2 
REFORRTHE IDAHO TRANSPORTATION BOARD OF THE STATE OF IDAIIO m AND FOR THE IDAHO 
'ffiANSPORTATION OEPARTMENT 
ADMINISTRATIVE HEARfNG 
IN TOE MA ITER Of.' THE 
. DRIVINH PRJVlU~GI~ OF 
WIl.KINSON, REBECCA SlTSAN 
SUBPOENA DUCES TECUM 
, THE Sf A TF OF IDAHO TO: EVIDENCE CUSTODIAN - BLAINE COUNTY SHERIFF'S OFFICE 
You are hereby COln.m.anded to produce evidence for an Administrative Hearing before the 
ldllbo Trnnsportati()o Oep:lrtment. 
y.,.. are commanded to provide the following items and documttnts: 
Ont 00J!1' ofthe CAI.mRATION R.F£ORDS AND INSTRUMF..NT OrEBATJQN J.OGSHEEIS for IptoJi'yzer }OOOEN 
liN #68-013466 for the period of s!ptember 11, 1009 tbru October Il. 1009, showinf the .08 and .20 ealibratiob checks 
witb the.' torr"'!poDdina SjmgIator Solgtion Lot dtangg. 
THE SUBPOENAED MATERIAL MUST BE ReCEIVED BY November 5.4-.~_ct.09. 
Notice To ,.tfy 1'0 Whom Tbis Subpoena is Directed: This subpoeJUl is iuued upon the 
condition l),at the reque,ting p.rty, Attorney Brian Elkins, Phone #208 726-4338 sball advance the reasonable eost of 
praducinJ: tht boob, papers, documents, or langible thingS, to the age-nc)'" providing the evideDce. 
"'-IF YOU AB!LUNA8LI! TO COM~'" Y WITH THIS SUBPOENA.. PIeEASE IMMEDIATEI,Y_CONTACT 
Mike ~aT (208) H4:~720. *. 
Subpoen.aed material must be sent via U.S. Mail or Fax to: 
Idaho T .... 05p(lrt.tion D~artmeDt 
A.L.S. Hearing Unit 
Aft: Mike 
PO 8017129 
Boile ID 83707-1129 
FAX #l08 331~2001 
This subpocnl b." heeD isned ill compliaDce with IDAPA rule 39.02.72.300.01 
(fyou have any questions regarding this subpoena you can contact Mike at 334-.Jl720 
W •• ," ",y""'''' lbi, 23~_ 
Eric G. Moody , 
Hearing Officer 
#;Thls subpoenal. II single pllgfJ document. Any tJddititHUll dDt:ument. requesting II"JtJencB rt \. 
.,ttachlHl 1o this 6ubpoenll hllWl NOT been approvlld by the Hearing Examiner MId should nDt be 
consldlllYld by the ,eclpl."t 01 this subpoena. It It 0 5 7 
NOV-03-2009 TUE 02:52 PM CRIST/BRIAN ELKINS FAX NO. 1 7269328 P. 01 
Transmittal 
, .............. _-_._--
-------_. ---
S H E E T 
To: Idahu Transportalion DcpartInent, via facimile: 1 ~208~332-2002 
SUb.icct: In 'he }'.falter (~lthe Driving Privilege,y of Rebecca S. Wilkinson 
J)/.,HFA 1270220 
I):tte; November 3, 2009 
Jinxed herewith for filing in the above referenced matter please find: 
(J) Return of Service of Subpoena for Garth Davis; and 
(2) RctuJ'll of Service of Subpoe1la find Subpoena Duces Tecum fOT Brad 
Gclskcy. 
Thank you. 
From the desk of... 
arian E. Elkins 
Attorney at law 
208 Spruce Avenue North 
Post Office Box 766 
Ketchum, 10 83340 
Telephone 208M 726-4338 
Fax: 208-726-9328 
\ l?-
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BRIAN E. ELKINS D 
ATTORNEY AT LAW 
A PROfESSIONAL CORPORATIO"i 
BITTERROOT SQGARE PROfESSIONAL BUILDING 
208 SPRUCE AVENUE NORTH 
P.O. BOX 766 
TELEPHONE(208)716·4,3M 
FACSIMILE (208)7U·Q328 
E·MA!L: beellcins@cox.net 
KETCHUM, IDAHO 83340 
December 8, 2009 
Eric G. Moody, Hearing Officer 
Idaho Transportation Department 
ALS Hearing Section 
P. O. Box 7129 
Boise, ID 83707-1129 
Re: In the Matter of the Driving Privileges of Rebecca S. Wilkinson 
Licenselldentification No. FA127022G 
Your File No. 332000025887 
Dear Eric: 
Consistent with our telephone discussions during the scheduled ALS hearing on December .1, 
2009 at 2:00 p.m., I enclose another CD (to replace the first one I sent you) that is marked 
"Wilkinson DUI Arrest 10111/092:28 AM - 2:55 AM Garth Davis." For some reason, the 
original that I received from Lt. Jay Davis of the Blaine County Sheriffs Department notes 
towards the bottom of the CD "(Di Bos)" and I have included that as well on the one that is 
enclosed herewith. 
Prior to sending this CD to you I confirmed that it contains the files and the video recording. 
Please refer to my earlier letter to you dated November 20, 2009 on how to go about 
downloading the program player which is called "Archive Player." At least on my computer, 
once I load the CD into the player, a window automatically opens up showing "Video D." There 
are three files, the middle of which is the Archive Player setup and that's the one that you need to 
open up to download the Archive Player. Once the program is downloaded, then you close it and 
go to your Start button and you will see Archive Player downloaded into your programs. That is 
where you want to open Archive Player and go to the D drive and then click on the upper 
lefthand window on 2009_10_1102_28.23 .info. Doubleclick on that file and it will start playing 
the video taken from the Blaine County Intox room. Please advise if you are unable to get the 
video to play on your computer. 
I also enclose five 8 Yz x 11 color pictures of various reference points in the Blaine County Intox 
room and, for the sake of clarity, I have marked them as Defendant's Exhibits 1 through 5 on the 
\l3 
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Eric Moody 
December 8, 2009 
Page 2 
back of the photographs in the event your office places other exhibit numbers or letters on the 
front, which I will not be privy to when drafting the Petitioner's Written Argument. When we 
discussed this matter during the ALS hearing on December 1, 2009 you did not know for sure 
how these pictures would be marked since your office staff marks them in as exhibits upon 
receipt. Defendant's Exhibits 3 through 5 show, inter alia, a measuring tape on the floor from 
the comer where Officer Garth Davis was standing throughout most of the proceedings prior to 
Ms. Wilkinson's submission to the breath test. Defendant's Exhibit 5 shows that the distance 
from the comer where Ms. Wilkinson was patted down by the female jailer to the comer where 
Officer Davis was doing his paperwork is 18 feet. I took these photographs and verify the 
distance is 18 feet. 
I also enclose a Bail Bond Deposit showing Rebecca Wilkinson was released from jail at 4:03 
a.m. 
In any event, I enclose the Petitioner's Written Argument that further incorporates these 
documents with the CD video along with supporting case law. Please mark these items in as 
Petitioner's Exhibits. 
Please feel free to contact me if you have any questions or if I can be of further assistance. 
Unless otherwise notified by you, I will now assume that you will be able to open an~review the 
video CD of the Intox room. 
BEE:cc 
Enclosures 
pc: Rebecca Wilkinson 
)\L\ 
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BLAINE COUNTY SHERIFF'S DEPARTMENT 
BAIL BOND RECEIPT/AR #: 27924 
BOND PAID BY: CRISMAN, STEPHEN ADDRESS: PO BOX 2249 KETCHUM, ID 83340 
Name of Person being bonded out: WILKINSONr REBECCA SUSAN 
Charges against above person: DUI 18-8004 Warrant #: 
Amount of bond: $500.00 
HOW PAID: 0 OR'd I:t5 Cash 0 Check 0 Money Order 0 Surety 
Other 
BOND ACCEPTED BY: 269 DATE ACCEPTED: 10/11/2009 
STATE OF IDAHO, ) 
Plaintiff, ) 
vs. ) BAIL BOND DEPOSIT 
) 
WILKINSON, REBECCA SUSAN , ) 
Defendant. ) 
I ~ undersigned, tender herewith the sum of $500.00 Represented by 
o OR'd P(J Cash 0 Check 0 Money Order 0 Surety 
Other the same to be used as bail bond for the above name defendant. 
In the event said defendant is found guilty of the charge for which this bond is 
posted, then this bond or so much thereof as is necessa. , may be used to pay the fine imposed for such 
violation, but in the event said bond is exonerated, .~ .... ' IJ; yj, . e. S.h ..all be.. repa. id to: CRISMAN, STEPHEN whose 
a~dress is: PO BOX 224,9 KETCHUM, ID 83340'1111 '- ' 
DATE TO APPEAR 10/26/OSSIGNATURE Il~ f-··· ... --'-"-"'-~- . 
ADVISEMENT OF CONDmONAl RElEASE AND APPEARANCE DATE 
I understand that in the event I am released on bond or on my own recognizance and promise to appear that I 
will be required to appear in the Magistrate Court in Blaine County, Hailey, Idaho or at the following location: 
on the 26th day of OCTOBER, 2009 I at 09:00 a.m. (or Da.m./Dp.m.). 
o TO MAINTAIN CONTACT WITH ATTORNEY AND/OR COURT FOR FUTURE APPEARANCE DATE. 
I also understand that in the event that I fail to appear at the aforementioned time/ my bail can be forfeited 
and I can be re-arrested and c1iarged with the offense of Bail Jumping, as that offense is defined by I.e. 18-
7401: 
A person set at liberty by Court Order with or without baH, upon condition that he will 
subsequently appear at a specific time and place, commits a misdemeanor if, without lawful 
excuse/ he fails to appear at that time and place. The offense constitutes a felony where the 
required appearance was to answer to a charge, and the charge of felony, or for disposition of 
any such charge, and the actor to flight or went into hiding to aV)?id apprehenSio. n,;nal or 
punishment. This section does. not apply to obligations to appear}ryc;1dey'lt to re!~1 under 
suspended se!)ten.c:e or on probation or parole. . ~!/ / / ! / 
/ \, i/l/ i I I. /: 
WITNESS "::::J;fkl ,/)/ J SIGNATURE ' ! f. I II! : .• X\,\*"!..-:>~.-c'/> . :1 I ,. ! 
DA~: 10/11/2QmV I urs 
I HEREBY ORDER that the release of all persons arrested in Blaine County is conditioned upon the proper 
execution of the above acknowledgment and appearance at all hearings scheduled in this matter. 
DATED APPROVED: July 27, 2004 Signature on file 
Robert James Elgee, District Judge 
I/O 
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BRIAN E. ELKINS, P.C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, ID 83340 
Telephone: (208) 726-4338 
Facsimile: (208) 726-9328 
E-mail: beelkins@cox.net 
Idaho State Bar No. 3150 
Attorney for Petitioner 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE 
STATE OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION DEPARTMENT 
IN THE MATTER OF THE 
SUSPENSION OF THE DRIVER'S 
LICENSE OF 
REBECCA S. WILKINSON, 
Petitioner. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Licenselldentification No. 
File Number: 332000025887 
PETITIONER'S WRITTEN 
ARGUMENT IN SUPPORT OF 
VACATING SUSPENSION 
I BACKGROUND 
An Administrative License Suspension proceeding under Idaho Code § 18-8002A 
("ALS") was timely requested by the Petitioner and was set for an ALS hearing on December 1, 
2009 before ALS Hearing Officer Eric Moody. At that time, on the record, counsel for the 
Petitioner requested that the record remain open for 15 days to supply five photographs, any other 
documentary evidence that is discovered, and another CD which contains a video of the events 
that took place in what is referred to as the "Intox room" at the Blaine County Sheriffs 
Department when the Petitioner was brought into that room by the arresting officer, Garth Davis 
of the Hailey Police Department. The Petitioner was arrested for driving while under the 
PETITIONER'S WRIITEN ARGUMENT IN SUPPORT OF VACATING SUSPENSION 
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influence of alcohol on October 11, 2009 and was subsequently requested by the officer to 
submit to a test to determine alcohol concentration on an Intoxilyzer 5000EN breath testing 
machine located in the Intox room. See, Exhibit 2 which is the print card verifying that this 
breath testing machine was an Intoxilyzer 5000EN. 
Counsel for the Petitioner requested an opportunity to submit a written argument since, at 
the time scheduled for the ALS hearing on December 1,2009, the hearing officer was unable to 
open a CD that had previously been supplied by counsel for the Petitioner nor did the hearing 
examiner have the pictures of the Intox room that have now peen admitted into the record. Since 
the hearing examiner and counsel for the Petitioner did not know how these exhibits would be 
marked by the ALS Hearing Section as exhibits, for the sake of clarity in preparing this written 
argument counsel for the Petitioner has marked the photographs on the back as Defendant's 
Exhibits I through 5 with the understanding that the ALS Hearing Section may mark them as 
exhibits with letters on the front of the photographs once they are received by the ALS Hearing 
Section. 
The primary issue that arises from the record is whether the arresting officer complied 
with the I5-minute pre-test monitoring period by either (1) did he wait the 15 minutes before the 
BrAC test and/or (2) did he properly observe/monitor Ms. Wilkinson prior to the test. Another 
issue is what are the consequences of Ms. Wilkinson's repeated requests to call a lawyer. The 
following is the argument that supports the Petitioner's position that the ALS suspension should 
be vacated. 
11 ARGUMENT 
As recently reviewed by the Idaho Court of Appeals In Re Schroeder, 147 Idaho 476, 210 
P.3d 584 (Ct. App. 2009), an ALS hearing officer must vacate an ALS suspension that is 
provided in 1. C. § 18-8002A(4) ifthe driver shows, to a preponderance of the evidence, that one 
of the grounds enumerated in § 18-8002A(7) has been shown. "These grounds include a finding 
that the alcohol concentration test was not conducted by a method that has been approved by the 
Idaho State Police ("ISP") pursuant to 1. C. § 18-8004(4). See, 1. C. § 18-8002A(7)(d)." In Re 
Schroeder, 147 Idaho at 477. The ISP has been given the responsibility to promulgate 
regulations for the administration of breath alcohol tests which it has done, along with its 
PETITIONER'S WRITTEN ARGUMENT IN SUPPORT OF V ACA TING SUSPENSION 
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predecessors, through standard operating procedures and manuals. Id As noted above, and as 
depicted in Exhibit 2, this case involves an Intoxilyzer 5000EN and, thus, it is appropriate to 
consult those manuals for proper operating procedures. According to the Intoxilyzer 5000 -
Operator's Training Manual (March 2007) (hereinafter referred to as the "Manual"), page 8 sets 
forth the requirements and procedures for the "IS-minute waiting period." 
Monitor the subject for 15 minutes. During this time, the subject may not 
smoke, consume alcohol, eat, belch, vomit, use chewing tobacco, or have 
gum or candy in the mouth. Ifbelching or vomiting does occur or something 
is found in the mouth, have it removed and wait an additional 15 minutes. 
OPERATING PROCEDURE FOR A BREATH TEST: 
Observe subject for 15 minutes. 
* * * 
(Emphasis in bold in the original; emphasis in italics added.) 
In addition to the Manual, the ISP has also promulgated a "Standard Operating Procedure 
- Breath Alcohol Testing (Revised 717/2009) ("SOP") which has similar language and is set forth 
in paragraph 3.2, page 6, which reads: "Prior to evidential breath alcohol testing, the subject 
must be monitored for fifteen (15) minutes. Any material which absorbs/adsorbs or traps 
alcohol should be removed from the mouth prior to the 15 minute waiting period .... " 
(Emphasis in the original in bold; emphasis in italics added.) In paragraph 3.1.5 of the SOP the 
operator, during the monitoring period, is directed and required to "be alert for any event that 
might influence the accuracy of the breath test." Also, in the next paragraph 3 .1.5.1 and 3 .1.5 .2, 
the operator is again, with mandatory language (these paragraphs use the word "must") required 
to be "aware" of any event that might induce the presence of mouth alcohol or the suspect putting 
something in his mouth. As paragraph 3.1.5.2 puts it: "[i]f, during the IS-minute waiting period, 
the subject vomits or is otherwise suspected of regurgitating material from the stomach, the 15-
minute waiting period must begin again." (Emphasis added.) 
What all of this means is that the operator of the Intoxilyzer SOOOEN is required to 
closely observe and monitor the suspect and be alert for any events that may occur which could 
induce either an object into the suspect's mouth or a burp or regurgitation. All of this necessarily 
implies that Officer Garth Davis is required to keep, at a minimum, the Petitioner in his 
peripheral vision (he needs to see the suspect in order to "observe" her) and at a distance where 
PETITIONER'S WRITTEN ARGUMENT IN SUPPORT OF VACATING SUSPENSION 
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he can hear a burp or regurgitation or any event that could induce something into, or from, the 
Petitioner's mouth. 
The case law in Idaho is clear that the operator is not required to "stare fixedly" at the 
suspect and the operator is allowed to go about preparing reports and inputting data into the Intox 
machine but, no doubt, the distance between the operator and the suspect become a factor, the 
noise level in the room, whether the operator keeps the suspect in his peripheral vision and 
whether the operator is being distracted by other tasks at hand or other events in the Intox room. 
In State v. Remsburg, 126 Idaho 338, 882 P.2d 993 (Ct. App. 1994), the court analyzed 
language from an operator's training manual for the Intoximeter 3000 - the predecessor to the 
Intoxilyzer SOOOEN. However, the court looked at similar language in the Intoximeter 3000 
manual as we now find in the Manual for the Intoxilyzer SOOOEN. The manual for the 
Intoximeter 3000, according to Remsburg, provides: "Observe the subject closely for 15 minutes. 
During this time, the subject may not smoke, consume alcohol, belch, vomit, use chewing 
tobacco, or have any other foreign substance in his mouth." Id. 126 Idaho at 339. 
Remsburg also held that the IS-minute observation period "must occur immediately prior 
to the administration of the test." Id. 126 Idaho at 340. However, the manual is silent as to how 
close the officer is required to be to the suspect and how he is to monitor or observe the suspect. 
InState v. Vtz, 125 Idaho 127,867 P.2d 1001 (Ct. App. 1993), the Court of Appeals held 
that an officer who had left the "area"l in which a subject was being detained could not closely 
observe the subject for the requisite time period. In Remsburg, the Court of Appeals found that 
the officer had complied with the pre-test monitoring period while the officer read the advisory 
form and programmed the Intoximeter for the breath test sequence. The court did not require that 
the officer "unswervingly observe" or "stare fixedly" at the suspect. Some of the important facts 
in Remsburg were that the officer was "seated next" to the suspece and the officer testified that 
1 The officer in Vtz did not leave the room where the suspect was being held: he just left the 
"area." Thus, it is not required that an operator leave the room where the suspect is being detained 
in order to make a finding that the IS-minute observation period was violated: only the area where 
the suspect is being held. 
2See, State v. Remsburg, 126 Idaho at 339. 
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he observed Remsburg for at least 15 minutes prior to submitting to the test and that she did not 
burp, belch or vomit. 
A close study of Remsburg, Utz, and State v. Carson, 133 Idaho 451,988 P.2d 225 (Ct. 
App. 1999) (Carson will be discussed further below), it is important that the officer keep the 
suspect, at a minimum, in the officer's peripheral view.3 Because the court in Remsburg clearly 
emphasized, and rejected, a finding made by the magistrate where the magistrate found that 
Remsburg was "seated next to or behind" the officer.4 
The Remsburg court, quoting language from other cases from other states, cited the 
purpose behind the regulation and it is clearly intended to make sure that the suspect does not, 
inter alia, burp, regurgitate or put anything in her mouth. Thus, in order to comply with the 
regulation, the officer is required to be close enough to hear those type of events and also at least 
see if any of those events happened. Just being in the same room or, for that matter, the same 
vehicle, and present with the suspect does not comply with the regulation as we see happened in 
State v. Carson, 133 Idaho 451,988 P.2d 225 (Ct. App. 1999). 
In Carson, the defendant was arrested by an Idaho State Police officer for driving while 
under the influence of alcohol and, in that case, as with the present case, the officer was using an 
Intoxilyzer 5000. The ISP officer testified that he observed the defendant for 15 minutes before 
attempting to administer the test that was located at the Payette County Sheriff's Department. 
However, that machine would not calibrate and so the ISP officer transported the defendant to 
Washington County, about 13 miles away, to use an Intoxilyzer 5000 at that location. Upon 
arrival at the Washington County Sheriffs Office, the ISP officer immediately administered the 
breath test without performing another 15-min~te observation of Carson "and without asking 
Carson ifhe had belched or vomited during the drive." Id. 133 Idaho at 452. 
Carson filed a motion in limine to exclude the evidence of the breath test and argued that 
3See also, State v. Charan, 132 Idaho 341, 971 P.2d 1165 (Ct. App. 1999) where the court 
made a point in the recitation of the facts that the operator of the Intox machine kept the suspect in 
his "peripheral" view while he got up to about nine or ten feet away doing paperwork. 
4See, Footnote 1 in Remsburg, 126 Idaho at 339 where the court noted: "There is nothing in 
the record to support the magistrate's finding that Remsburg may have been seated behind Campbell. 
Instead, the record clearly indicates that Remsburg was seated next to Campbell." (Emphasis added.) 
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there was not an adequate foundation for admission of the test results since the officer had not 
properly observed or monitored Carson the requisite 15 minutes prior to the administration of the 
test "to assure that Carson had not belched, regurgitated or placed anything in his mouth which 
could cause an inaccurate test." Id. 133 at 452. At the evidentiary hearing, the ISP officer 
testified that, in his opinion, he had conducted the necessary observation while transporting 
Carson to the Washington County facility even though Carson was placed in the back seat, 
passenger side of the police cruiser and turned on a light over the rear door so that Carson was 
illuminated. Carson's hands were also handcuffed behind his back and, supposedly, the ISP 
officer "intermittently observed Carson in the rear view mirror and listened for any indication of 
belching or regurgitation." Id. The ISP trooper acknowledged that during the drive from Payette 
County to Washington County rain was falling and the vehicle's windshield wipers were 
operating and he acknowledged that he wore a hearing aid in his left ear. In its holding, the 
Carson court noted: 
It is apparent from the manual that the observation period is required in order 
to rule out the possibility that alcohol or other substances have been 
introduced into the subject's mouth from the outside or by belching or 
regurgitation. It is a precaution that is necessary to insure the validity of the 
test results. Although the observation requirement does not mandate that an 
officer "stare fixedly" at a test subject for the full fifteen-minute period, 
Remsburg, 126 Idaho at 340,882 P.2d at 995, the level of surveillance must 
be such as could reasonably be expected to accomplish the purpose of the 
requirement. 
In this case, during the trip to the Washington County Sheriff s office, Officer 
Miller's attention necessarily was devoted primarily to driving. He visually 
observed Carson only intermittently through glances at the rear-view mirror. 
Evidence presented at the motion hearing and common experience tell us that 
the officer's ability to use his hearing as a substitute for visual observation 
was impeded by noise from the automobile engine, tires on the road surface, 
rain and windshield wipers. There is also evidence that the officer's powers 
of aural observation were compromised by a hearing impairment. In our 
view, the State's foundational evidence did not demonstrate a mode of 
observation that would be likely to detect belching, regurgitation into the 
mouth, or the like. The circumstances of this case are not comparable to 
those presented in Remsburg, supra, where we held that an officer need not 
maintain constant visual contact with the subject for fifteen minutes. 
Although in that case the officer's attention was occasionally diverted from 
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the subject while he read an advisory form to her and programmed the test 
equipment, there was no evidence that other factors impeded the officer's 
ability to hear or smell. In the instant case, by contrast, the evidence shows 
that numerous sources of noise, the officer's hearing impairment, and his 
position/acing away from Carson, would substantially impair his ability to 
supplement his visual observation with his other senses to insure that nothing 
occurred that would affect the validity of the test. Because the foundational 
requirements for admission of the breath test were not established in this 
case, the evidence should have been excluded. (Emphasis added.) 
133 Idaho at 453. 
Against this backdrop, we turn to the present issue raised by Ms. Wilkinson. At the 
hearing on December 1, 2009 counsel for Wilkinson pointed out some of the deficiencies made 
apparent by the documents generated by the arresting officer. On Exhibit 2 (the Intox print card) 
Officer Davis indicates that the "time first observed" was at 2:26 and the first breath test is noted 
at 2:39 which would be two minutes before the expiration of the 15-minute observation period. 
In his Probable Cause Affidavit, Exhibit 3, Officer Davis states, in relevant part, that he 
transported Ms. Wilkinson to the Blaine County Jail and, 
upon arrival I checked Rebecca's mouth for any foreign substances and 
began my waiting period at 0226 hours, according to my personal 
wristwatch. I played the ALS audio tape for Rebecca. After the ALS tape 
finished I asked Rebecca if she had any questions and she stated it was a 
lot of information to hear. I handed Rebecca the ALS form for her to read. 
I asked Rebecca if she wished to continue and she stated she would give a 
breath sample. At 0243 hours, according to my personal wristwatch, 
Rebecca's BAC revealed .165 and .151. ... 
A couple of things stand out from the above quoted language: Officer Davis does not 
correlate his "personal wristwatch" to the clock on the Intox machine; he does not state that 
Rebecca submitted to the breath test after complying with the IS-minute observation period; he 
does not indicate that he closely observed or monitored Rebecca during the IS-minute 
observation period nor does he indicate that she did not burp or belch, regurgitate or put anything 
in or take anything out of her mouth; he does not clearly delineate when the first breath test was 
obtained nor does he recognize the time difference between the first and second breath sample 
which, according to Exhibit 2, the two samples are separated by a minute on the Intoxilyzer 
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SOOOEN clock. All he says is that at 0243 her breath test results revealed two numbers in excess 
of the legal limit. He could have said that he looked at his watch at 0253 hours and it would have 
provided the same information: The point is, when he looked at his wristwatch and states what 
the results were, it does not provide sufficient evidence that when he looked at his wristwatch, it 
complied with the 1S-minute observation period. 
A review of the CD is enlightening as to whether the officer complied with the 15-minute 
observation period and whether he monitored and observed Ms. Wilkinson. At 2:28:385 Ms. 
Wilkinson enters the Intox room with Officer Davis and he immediately starts playing the 
advisory CD (this is the CD that plays the information contained on Exhibit 1). According to his 
Probable Cause Affidavit, Officer Davis started the 15-minute observation period before he 
started the advisory CD. Also, contrary to what Officer Davis states in his sworn affidavit, he 
does not check her mouth before starting the advisory CD (he does not check Ms. Wilkinson's 
mouth until approximately one minute after starting the CD) and, more importantly, he fails to 
advise her not to burp or belch or put anything in her mouth prior to submitting to the test. 
At approximately 2:29:50 - over a minute after starting the advisory CD - Officer Davis 
decides to stop the CD and checks Ms. Wilkinson's mouth and asks her if she has anything in her 
mouth. He then starts the advisory CD where it was left off. 
However, compliance with the 15-minute observation period was clearly violated at 
2:30:05 when a female jailer enters the Intox room and placed Ms. Wilkinson facing the padded 
wall in the comer near the end of the measuring tape as depicted in Defendant's Exhibit 4. Ms. 
Wilkinson is asked to remove various personal items such as her shoes and jewelry and the 
female jailer pats her down while the advisory CD is playing. At this point, Ms. Wilkinson is 
facing away from Officer Davis and Officer Davis is facing away from Ms. Wilkinson. 
At 2:30:35 Officer Davis stops the advisory CD while Ms. Wilkinson is being patted 
down with her face completely turned away from Officer Davis while the CD is playing, Officer 
Davis is in the opposite comer tending to his paperwork and getting the Intox machine ready. 
Numerous times during these events, Officer Davis has his face turned completely away from 
5These time stamp references are shown on the video, on the lower left hand of the screen, 
on the CD and will be used by counsel hereafter when making references to times on the CD. 
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Ms. Wilkinson. As shown in Defendant's Exhibit ~ that distance is 18 feet and Defendant's 
Exhibit 3 shows the approximate location where Officer Davis was tending to his paperwork. 
At approximately 2:30:50 the female jailer removes the handcuffs from Ms. Wilkinson 
and after the female jailer leaves the Intox room, Ms. Wilkinson takes a seat at the bench and 
Officer Davis restarts the advisory CD at approximately 2:32:44. It is the Petitioner's belief that 
this time - 2:32:44 - is the earliest that the 15 minute observation period could have commenced. 
Certainly, it could not be argued that the 15-minute observation period was satisfied while Ms. 
Wilkinson was being patted down by the female jailer. 
1. For 21 seconds, starting at 2:32:47, Officer Davis clearly has his head turned 
completely away from Ms. Wilkinson who is approximately 16 feet away. (See, views from 
Camera 14 and 16) 
2. At 2:33:06 the slider door to the booking room slams shut. 
3. For 16 seconds at 2:33:17, Officer Davis has his head turned away from Ms. 
Wilkinson 
4. At 2:33:35, for 30 seconds, Officer Davis is turned away from Ms. Wilkinson; further, 
during this time, at 2:33:45, Ms. Wilkinson has both hands by her mouth. 
5. At 2:35:45 Officer Davis has his head completely turned away from Ms. Wilkinson for 
a couple of seconds and Ms. Wilkinson has her right hand next to her mouth and for the next two 
seconds it appears that her right hand is moving around her lips. At 2:35:50 it appears that Ms. 
Wilkinson flicks something from her hand towards the floor. 
6. At 2:36:37,2:36:55, and 2:37:13 Officer Davis has his head completely turned away 
from Ms. Wilkinson for up to 15 seconds. Again, at 2:36:56 it appears that Ms. Wilkinson's 
right hand is next to her mouth. 
7. At 2:38:06 it appears that Officer Davis is making a calion his radio - again with his 
head turned completely away from Ms. Wilkinson for approximately 25 seconds. 
All totalled, Officer Davis is turned away from Ms. Wilkinson for approximately one 
minute and 49 seconds. 
At approximately 2:38:55 the advisory CD is completed and Officer Davis asks Ms. 
Wilkinson if she has any questions and she responds by saying that that is a lot of information. 
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Officer Davis then gives her the Notice of Suspension Advisory F onn and at approximately 
2:40:00 Ms. Wilkinson says that she wants to make a call. For the next four to five minutes there 
are numerous discussions between Ms. Wilkinson and Officer Davis about her desire to make a 
phone call and that she wants to discuss her situation with a lawyer. At one point, Ms. Wilkinson 
says that she is willing to pay the $250 civil penalty and refuse the test. At 2:43 :50 Ms. 
Wilkinson says that she wants to make a call "and find out what my rights are." 
At 2:45: 19 Ms. Wilkinson submits to the first breath test which is less than 15 minutes -
by about 2 liz minutes - after Officer Davis restarted the advisory CD at 2:32:44. Ms. 
Wilkinson's second sample is given at 2:46:05 which is also less than 15 minutes after the restart 
of the advisory CD by about a minute. 
Once again at 2:54:08 Ms. Wilkinson asks Officer Davis if she can make a call. At 
2:55:30 Ms. Wilkinson departs the Intox room and enters into the booking area at the Blaine 
County Sheriffs Department. At 2:55:44 the CD stops. 
The Petitioner submits that based upon the video CD, Officer Davis did not comply with 
the IS-minute observation period in that he did not wait 15 minutes before the first breath test, or 
the second breath test, and he failed to observe and monitor her as required by the Manual and 
the SOP. The ALS suspension should be vacated. 
There is also another basis to vacate the suspension. Despite repeated requests to make a 
telephone call and discuss her situation with a lawyer, Officer Davis never accommodates those 
requests. As provided in Idaho Code § I8-8002A( 6) it provides in relevant part that the breath 
test results should be suppressed from evidence if the suspect was denied additional testing by 
the peace officer. State o/Idaho v. Carr, 128 Idaho 181,911 P.2d 774 (Ct. App. 1995) expanded 
the protections afforded by the statutory provision in that if the driver requests to make a phone 
call, which is denied by the peace officer, then the breath test results are suppressed. The issue in 
Carr was whether her constitutional rights were violated when the State denied her request to 
telephone her attorney following the administration of the State's BAC test. 
As a result, when a person is arrested for DUI and given an evidentiary BAC 
test, that person must be allowed, at a minimum, to make a phone call upon 
request to do so. Such contact provides the means through which the arrestee 
is able to gather evidence tending to refute the State's evidence of 
intoxication and thereby preserve the "right to a fair opportunity to defend 
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against the State's accusations." 
128 Idaho at 184. 
According to the bail bond deposit which was offered by Ms. Wilkinson as an exhibit 
issued by the Blaine County Sheriffs Department, it was not until 4:03 a.m. that Ms. Wilkinson 
was able to post a cash bail and be released from custody. For this reason as well, Ms. 
Wilkinson's breath test results should be suppressed from evidence and not considered by you. 
III CONCLUSION 
Based upon the foregoing and the evidence in the record, it is submitted that Officer 
Davis did not comply with the manual or the SOP and that he failed to wait 15 minutes before 
Ms. Wilkinson's breath test nor did Officer Dayis observe and monitor her in a satisfactory 
fashion before she submitted to the test. Lastly, by failing to accommodate Ms. Wilkinson's 
repeated requests to make a telephone call and discuss her situation with a lawyer, her breath test 
results should be excluded under the statute, not considered by you, and is an alternative theory 
upon which the ALS suspension should be vacated. 
DATED this.B- day of December, 2009. 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ day of December, 2009 I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
Driver Services/ ALS Hearing Section /' Mailed 
Idaho Transportation Department 
P. O. Box 7129 Hand-Delivered 
Boise,Id. 83707-1129 
Faxed to Fax Number 208.332.7810 
Faxed and mailed 
crim\wilkinson-ALS-writtn-argument.arg 
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BITTERROOT SQUARE PROFESSIONAL BUILDING 
208 SPRUCE AVENUE NORm 
p.o. BOX 766 
KETCHUM, IDAHO 8334() 
December 10, 2009 
Eric G. Moody, Hearing Officer 
Idaho Transportation Department 
ALS Hearing Section 
P. O. Box 7129 
Boise, ID 83707-1129 
BRIAN E. ELKINS 
ATTORNEY AT LAW 
A PROFESSIONAL CORPORATION 
Re: In the Matter of the Driving Privileges of Rebecca S. Wilkinson 
Licenselldentification No. FA127022G 
Your File No. 332000025887 
Dear Eric: 
i,EK~iBI1 
1::: , 
TELEPHONE(208j72f>.4;?>!< 
FACSIMILE (208)726·9326 
E-MAlL.beelkins@cox.net 
As we..di...qcussed on the telephone on December 10. 2009 I took the original CD that I received 
from Lt. Jay Davis at the Blaine County Sheriff's Department and upon inspection saw that it was 
a CD-R, not a DVD-R. We attempted to copy the original to a DVD-R but the copying program 
would not permit it and we were prompted to use the same type of CD as the original. 
In order to have the record complete in this matter, the recording from the Blaine County lntox 
room must be reviewed to support the factual basis of my argument that Ms. Wilkinson's ALS 
suspension be vacated. Because of the importance of this matter and the importance of my client's 
ability to drive and the cost that she has incurred thus far to provide a record for her issues that she 
has raised, I am willing to, if necessary, bring my laptop to your office so that you can view it. 
In subsequent conversations with you on the telephone today, we decided that I would send you the 
original that I received from the Blaine County Sheriff's Department which, again, is on a CD-R 
and I enclose that CD for your review. 
Please advise ifI can be of further assistance. 
Brian E. Elkins 
BEE:cc 
Enclosure 
pc: Rebecca Wilkinson 
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H1UAN E. ELKJNS, P.C. 
Attorney at l.aw 
208 Spruce 1\ wnuc North 
P. O. Box 766 
Ketchum, m 83340 
Telephone: (208) 726-4338 
F:'lcsimilc: (208) 726-9328 
E~lIIail: bcclkins@cox.n~t 
Jd(lho Slate Bar No. 3150 
AU(\l'ney lllr Petitioner 
J3nFORE TIlE IDAHO TRANSPORTATTON BOARD OF THE 
STATE OF JDAHO IN AND FOR TIlE IDAHO TRANSPORTATION DEPARTMENT 
IN TIm MATTER OF nTE 
~USPENSION OF '£lIE DRIVER'S 
LlCBNSHOr 
REnECC' A S, WILKINSON, 
Petitioner. 
----, ...... ----, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
REQUEST FOR RRCONSIOERA TION 
The Pclitioncl', Rebecca Susan WilkhlSOll, by and 1llfough her attorney ofl'ccord, Brian E. 
Elkins, hloves the hcoting officer pursurIul to IDAPA 39.02,72.600 for a reconsideration of the 
Findings of Fael and Conclusions of Law and Order issued on December 18, 2009. Petitioner 
rcqllC'sts an opportunity to submit new evidence and rcqucsL!l (hat the hearing officer consider 
additional evidence. This rcqllesl is bascd on the following: 
(1) That the ALS hearing officer abused his discr~tiol1 ill fmding that Officer D,wis 
satislkd the IS-minute observation period. 
(2) With respect to paragraph 14, page 8 of the Findings of Fact and Conclusions of 
Law and Order, the he::lring officer abused his discretion in finding that Omcer 
REQUEST FOR IWCONSlPRRA'nON • J 
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J.)avis should have bocn called to testiry to "clarify, explain, answer questions, and 
provide input all how he complied with ISP Forensic Services SOPs in monitoring 
Wilkinson prior to her evidentiary breath lest." In paragraphs 13 through 17 on 
pages 7 and 8 of the hearing officer's Findings of Fact and Conclusions of Law 
and Ord<:f, illi the DVD of the proceedings conducted in the Blaine County Intox 
room show 1 hat Officer Davis did not properly observe the Petitioner for 15 
nJinult!s prior to the breath tests. 
(3) Abo, in paragraph 17, page 8 of the l"indings of Fact and Conclusions of Law and 
Order, the ALS hc.1!ing ufficer points to the lack of "local ease law" to show thai 
the method used Lor observing dti vors a1 the Blaine County Jail violates the 15-
minute obscrvauoll period, The Petilioner will be having 8n evidentiary hearing 
in the companiol1 criminal case on JanualY 7, 2010 and once the resulls of that 
hearing nrc decided by Blaine County Magistrate R. Ted Israel, the Petitioner 
n:quests an opportunity to submit that information io the ALS hearing oIftcer 
assigned to this case. 
(4) Also, the Petitioner requests an opportunity to have Officer Davis "clarify, 
explain. unswer questions and provide input all how he complied with the ISr 
Forensic Services SOPs," 
DATED this _~. day of December, 2009. 
ANE.u~~?M 
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DEC-31-2009 THU 02:27 PM CRiSTiBRiAN ELKiNS FAX NO. 
CERTIF[CATE OF SERVICE 
n 'v., r. U,J 
I HEREBY CERTIFY that on the 3?L day of December) 20091 caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
Driver Servicesl ALS Hearing Section 
Idaho Tr,msporLa(ion Ocpartmont 
P. O. Box 7129 
Boise, rd. 83707~1129 
crim\wi Ik i Ilsnn-ALS .n:coMitl.rcq 
Mailed 
Hand-Delivered 
~Faxed to Fax Number 208.332.7810 
Faxed und mailed 
\lETl J'lONrW,'S WRITTEN ARGUMENT IN SUPPORT OF VACATING SUSPENSION • 3 
JAN-08-20iO FRi 02:40 PM CRISilBRIAN ELKINS T" AU '11"\ r Nil l'iU. 
BRIAN E. ELKINS, P.C. 
Attomt:y at Law 
20g HpructJ Avenue North 
P. O. Box 766 
Ketchum, lD 8J340 
Tclcphol1~: (208) 726~4338 
Pacsimile: (208) 726-9328 
J £-mail: bcclkil1s@cox.net 
Idaho SUlie Bar No. 3150 
Attorney Ibr Petitioner 
BEI,'ORR THE IDAHO TRANSPORTATION 130ARD 01" THE 
STATE OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION DBPARTMENT 
IN THE MAlTER 01" TIm 
SOSPBNSION OF THE DRIVER'S 
rJCI~NHE 0(1 
REBHCCA S. WlLK[NSON. 
Pcti lioncr. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
-..... _ .. _--....... _- --_ .. ----> 
I ,icellsc/ldentific..1.tion No. FA127022G 
File Nnmber: 332000025887 
SUl)PLEMENT TO PETITIONER'S 
REQUEST FOR RECONSIDERATION 
P. 01 
The Pctitionerj Rebecca Su.~an Willdnson, by and through her attomey of record, Brian E. 
Elkins, 1'upplcmcnts her Request for Reconsidl':J:atioIl dated December 31, 2009. as follows: 
(J) On January 7.2010 an evidentiary hearing was scheduled jn the companion 
crirninal case entitled State o/Idaho v. Rebecca S Wilkinson, Blaine County Case 
N(), CR-09-2929. The evidentiary hearing in the case was with respect to tile 
Defendant's motion to suppress from evidence the breath test resulls for failure of 
the arresting unicer, Garth Davis oftbe Hailey Police Department, to comply with 
the 15~minuto observation period. 
'nl0 prosecutor handling the matter, Fredl!rick C. Allington, City ofITailcy 
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Misdemeanor Prosecuting Attomcy, reviewed the DVD of the proceedings that 
transpired i111he "Tntox room" at thc Blaine County Sheriff's Departmcnt. The 
original nYD was offered as an exhibit in this ALS proccC'.ding and Hearing 
Ofiiccl' Eric Moody luakes reference to it in the Findings of Fact and Conclusions 
of Law and Order starling 011 page 6. 
(2) Aficr reviewing 1he DVD ,llong with Garth Davis, the prosecutor conceded that 
Garth Davis bacl not properly observed and monitored Rebecca Wilkinson prior to 
the time timl shc submiued to the breath lest. Attachcd as Exhibit A is a 
Stipulation to Suppress BrAC Results and State's Motion to Dismiss, and as 
Exhibit II is Blaine County Magistrate R. Ted Israel's Order of Dismissal that was 
tiled on Jrull.1ary 7j 2010. 
(3) Oflicol' Davis did not testifY lit the evidcntiary hearing as the prosecutor quickly 
concluded after walching the DVD that Officer Davis did not comply with ISP 
Forensic Services SOPs contrary lO the hearing ofilccl"s findings in paragraph 21, 
p. 8 of the Findings of Fact and Conclusions of Law and Order. 
(4) Tn paragraph 17 of the Findings of Fact and Conclusions of Law and Order, p. 8, 
Hearing Officer Eric Moody stated: "Furthermore, no focal case law has been 
provided in showing the methods used to observe drivers at Blaine County Jail or 
Oniccr Davis violates the lS-nlinutc observation period," 
(5) Based upon the Stipulation to Suppress BrAe Results and States Motion to 
Dismiss, nlong with Magistrate Judge Israel's Order of Pis missal, local case law 
ha<; now been provided to the hearing officer to reconsider his decision. 
(6) The h~aring officer seemed to place significance on the fact that ajailcr spent 
some time with tJle Petitioner shortly beforc the CD (lftho Notice of Suspension 
Advismy was played for the Petitioner. See, l"indings 8 and 9 on p~ge 7 of the 
Findings of Fact and Conclusion of Law and Order. City Prosecutor Frederick C. 
Allington agroed thnt notwithf;landing the j()i1er's pat-down of the Petitioner, the 
e,mlics{ thut the 15-mimlte observation period could have starled was at 2:32:44 
when Officer Davi:; restarted the AT.s CD after the female jailer completed her 
SUPPl.HMKNT TO PETITIONhR'S REQUEST FOR RF.CONSlDllRA'fION -2 
JAN-08-2010 FRI 02:40 PM CRIST/BRIAN ELKINS FAX NO. 
pal-duwn of the Petitioner. Accordingly, the contact with the female jailer was 
irr!!lcyant for purposes of analyzing the IS-minutc observation period. The fact 
lhat Officer Dayi!!; had his head completely turned away from the Petitioner, for 
significant period~ of time, during thc15-mjnute observation period is what was 
significant to the prosecutor. 
Hnecn minutes added to 2:32:44 would have concluded after the 
Petitioner's first breath test which occurred at 2:45: 19. The second sample 
provided by the Petitioner was at 2:46:05. 
n IV' r. UJ 
(7) With rcsp(,"ct to the heating officer's finding on page 8 of the Findings of ract and 
COllclusions of Law and Ordcr, Darren Jewkes, the program manager ror breath 
alcohol testing, recently testi ned in another c..'\Se in Dlaine County that the) 5-
minute observation period must be satisfied notwithstanding a lack of mouth 
alcuhol detected C'In.valid Samplc") on ExhibiL 2 as noted by Bric Moody, ALS 
Ilearing Ofticer. Mr. Jewkes tesU flcd that he did not agree with the BrS's 
testimony inState v. Charan. 132 Idnho 341, where Officer Dones said the 
"negalivc slope indicator" would nlle oui any residual mouth alcohol if the 
~Wlpcct burped or belched duting the 15~minute observation period. Thus, in 
OlIiccr llones' view the 15~minutc obscrvalion period did 1101 need to be started 
anew. Mr. Jtlwkcs did not agree with that. 
Based upon the foregoing. the Petitioner respectfully requests that the hearing officer 
rccon:-;iucf his order find vacate the suspension previously commenced Oll December 28, 2009. 
DA TED this ~ day of Janu~, 
, 
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copy orthc f()rcgojng document to bl;} delivatcd to the following in the method marked herein: 
Driver SCI'ViccslALS Hearing Section 
Idaho Trunsportalion Department 
P. O. B~)x 7129 
Boise, hI. 83707-1129 
cfim\will..hlsoil-Al.s~r()c~\Jl-suJlp.rcq 
Mailed. 
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Faxed anet mailed 
PETITIONER'S WRrJTEN ARGUMENT IN SUPPORT OF VACATING SUSPENSION 
... f'\ A 
r. Ulf 
090 
)U.L\ 
JAN-OB-2010 FRI 02:41 PM 
BRIAN H. ELK1NS. P,C. 
A1lorm~y al Law 
208 Srll·llC«."l Avenue North 
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I.i~nu\il: h(!c1kins@cox.Ilct 
Tdaho Sta1e Bar No. 3150 
t\llorncy ror Defendant 
CRiSTiBRiAN ELKiNS FAX NO, i2 ;9328 
IN rIlE DTSTRICT COURT OF TIlE FIFTH JUDICIAL DISTRICT 
or THE STATE OF IDAHO, IN AND FOR TUB COUNTY OF BLAINE 
THE STATE Ol? IDAHO, 
P1Ldnti n: 
v. 
HEBr.CCA S. WILKINSON. 
Defendant. 
DT, # FA 1270226 
1)013: 11·14-1965 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_____ J 
Ca.~e No. CR 09-2929 
STIPULA'TION TO SUPPRESS BrAe 
RESULTS AND STATE'S MOTION TO 
DISMISS 
The PlainliIT, Staje ofIdaho, by and through Frederick C. Allingtoll, City of Hailey 
Misdc:mcan()r Prosecuting Attorney stipulatos and agrees with the Defendant, Rebecca S. 
Wilkinson. by nnd through her attorney ofrccord. Brian E. Elkin!!, that the breath test results 
oblnincd fhnn the Defendant on October 11,2009, through an Intoxilyzer SOOOEN machine. SN 
68 .. 013466, shall be suppressed from evidence for failure of (lpcmtO!, Garth Davis, to observe 
uml monitor the Defendant the requisite 15 minutes before she submitted to the breath test. Said 
n.'.quisi!c 15 minulc observation period is required in the Siandard Operating ProcedLlrcs and 
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Operd(r)1'S Mlltlunl fOl' the Intoxilyll~r 5000 and lui abo been rnlmdllled by Idaho ~se lilw. 
Wh¢rellpon the $tttle moved 10 dl$mlss the case, ~.lIld there b¢lng uo objection ii'orn the 
t)crl.!nda:1l, Iht! m<)/ion \.\) dismiss wns Snlntcd by 1ho COUl't, 
DATEn thi~.J::.. d~\y of Jrmlki1)", 2010. 
Z----.. -
HATED Ihis 71~ day of January, 2010. 
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AUMIICy for Derendan( 
BRIAN E. EIJ(IHS 
ATTORNEY 
, IN Trm D1Sl'RICT COURT OF 1'UE FiFTH JUPJC1AY. DIS'fRICr 
OF TI1U STA1'H OF IDAHO. IN AND FOR -fHR COUNTY OF BLAINR 
TllH Sl'A'm ()11 rDAtto~ ) 
) 
PlainUn~ ) Case No. CR 09-2929 
) 
~ ) ORDBR. OF DTSMISSAL 
) 
ntmEcCA S. WILKINSON, ) 
) 
Ddcndant. ) 
) 
) 
) 
, .. _--.---> 
BU.'il'd upon the Stipt~l~tion to Suppress BrAe Results iIJld the State's Motion to Djsmi~s. 
nod ~(\()d CU~I~I.,' appearing therofor; 
IT 18 HH.REBY ORDHRBD fh.1t the Defotldllnt',; b,'eoth test results for alcohol 
~"))\Cl~IW1l(l"llI be SUWl'csst'cl from evidenco for faUure of the arresting of11ccr/llpcrator oftho 
Inloxily(.¢f 5000 hrcntlt testing machirtc, to properly observe And monitor the Defendant for 15 
mil111h.:s priQr b.) lhe tim" thai sho submitted to tho breath test 
WherCllpnn 1hc Slli1e moved to dismiss the Citation, 11\llltbt.-r 25887, whIch chllrgcd the 
OIt!>HR Or T)I~MlS~Alf" 1 
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l)cfimdnn! willi Driving While Um.lcr tht il1nuencc of Alcohol, in violatiol1 of Idaho Code 
8cclion 1 S-~004 flied llllhis matter: and there beillg no objection [L'om the Defendant, this case 
~halJ he [)l~M'S~m), wiih prejudico. 
AllY pOI\d/bai! post{'o inlhis maUt:t shall be exoncl'ated, 
1 lATRD lhis .}_ da.y of January, 2010. 
fL'GAl~ 
__ , .... t '" .JP ""' __ _ 
R, Ted Israol. Magistrate Judgo 
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IlUJREBY CfiRTlFY that on the 7~dayO~0.~ 2010, I caused a,1ruc and 
c()rr~~t copy orlh~ foregoing document to be d~livcted to the folloWing in the method marked 
111,'rclJl: 
..... _~Ma)lcd 
.J(. ,fkllldk Dclivered 
___ .• ynlLoo (0 7~8"1901 
.. _" .. _J7axcd Iilld Illailoo 
~ M.1iled 
--~ .. 
. , ...... -
lluml·[)clivcrcd 
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...... tn-
Fruderick C. AlJinSlon 
City Mic;derooanor Prosccutlng Attorney 
115 Second Ave. South 
HnHcy,lO 83333 
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P. O. Box 766 
~e(chum. JD 83340 
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SUBPOENA - CIVIL 
IDAHO TRANSPORTATION DEPT. 
3311 W. STATE ST. 
BOISE, ID 83703 
TELEPHONE # (208)334-8720 
PO BOX 7129 
BOISE,ID 83707 
BEFORE THE IDAHO TRANSPORTATION BOARD OF THE STATE 
OF IDAHO IN AND FOR THE IDAHO TRANSPORTATION 
DEPARTMENT 
ADMINISTRATIVE HEARING 
IN THE MATTER OF THE 
DRIVING PRIvILEGES OF 
WILKINSON, REBECCA SUSAN 
SUBPOENA 
THE STATE OF IDAHO TO: OFFICER GARTH DAVIS -HAILEY POLICE DEPARTMENT 
You are hereby commanded to appear before Hearing Officer Eric G. Moody of the 
Idaho Transportation Department, as a witness in the above-entitled action, by means of a 
telephone conference call. 
YOU WILL NEED TO PROVIDE YOUR TELEPHONE NUMBER TO THE 
IDAHO DEPARTMENT OF TRANSPORTATION AT (208) 334-8720. PRIOR 
TO THE DAY OF THE SCHEDULED HEARING. 
The hearing is scheduled on the 26th day of January 2010, at Three o'clock 
(3:00pm)Mountain Time. 
**IF YOU ARE UNABLE TO COMPLY WITH THIS SUBPOENA, 
PLEASE IMMEDIATELY CONTACT MIKE AT (208) 334-8720.** 
Further, prior to reporting, for your convenience you may confirm the status of your 
subpoena by calling the Idaho Transportation Department at (208)334-8720 before 
the hearing date listed above. 
Witness my hand this ~ 
Eric G. Moody 
Hearing Officer 
,".' .. -... ~ - .. -.'~ 
095 
\~q 
JAN-12-2010 TUE 03:40 PM CRIST/RRIAN ELKINS FAX NO. 1 P. 01 
; EXHiB\T 
BRIAN E. ELKTNS, P.C. 
A ttomey ilt Law 
\, l 
208 Spruce Avenue North 
P. O. Box 766 
Kctdlllm, 10 83340 
TcIl!phone: (208) 726-4338 
Fac~jmjJc: (208) 726·9328 
F.mail: beelkins@cox.nct 
ldnho Stuic Bar No. 31 SO 
AttOrllt'y /'or Petitioner 
BEFORE TIlE IDAlIO TRANSPORTATION BOARD OF THE 
STATE OF JDAHO IN AND FOR THE IDAHO TRANSPORTATION DEPARTMENT 
INTI IE MATTER OF 11lR 
SUSPENSION OF THE DRfVER'S 
LJCENSBOF 
REBli(:CA S. Wlr.KINSON, 
) 
) 
) 
) 
) 
Liccnsclldcntiftcation No. FA127022G 
File Number: 332000025887 
MOTION FOR STAY OF 
) SUSPENSION all DRIVING PR1VILEGES 
Potitioner. 
) 
) 
) 
____ ~_ .... _'''._''_''_'' __ .. _ ..__ ~_.~_"". .... ..w .. _) 
COMES NOW, thl!: above named Petitioner, Rebecca Susan Wilkinson, by and through 
her uUOl1lcy of record, Urian E. Elkins, and moves ALS Hearing Officer Eric Moody for the entry 
of nn order staying the suspension of the Petilioner's driving privileges while the Motion for 
Reconsideration is pending. This motion is based upon the following: 
(1) The l)elitioncr was arrested for driving while under the influence of alcohol in 
violaLion ofTdnho Code § 18·8004 on October 11,2009. The Petitioner was 
subsequently requested lo submit to a blood alcohol concentnltion test throllgh a 
breath tl!sting machin~, whh;h sh(.; aIh.:g\.ldly failed, and was served a Notice of 
Suspen~it.)O Advisory Form. 
MOl JON FOR STA Y OF S(JSPENSION OF DRIVING }JIUVILEOBS • 1 
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(2) The Petitioner timely request-ed an ALS hearing and on November 5, 2009 the 
Jdllho Transportation Department issued a notice of , 'Pending Action" whereby 
the ALS suspension was "temporarily stopped: pending administrative hearing 
and hearing omc~r's decision." 
P) On December 17,2009 ALS hearing officer Eric Moody issued his Findings of 
Fact and Conclusions of Law sustaining the ALS suspension and quashed the 
previously cntered stay order nnd reinstated thc ALS sll..!lpcnsion for 90 days 
commencing on December 28,2009. 
(4) On December 31. 2009 the Petitioner filed her Request for Reconsideration 
pursu.ant to JDAPA 39.02.72.600. 
(5) On JaJluary 12,2010 lID sent out Il Notice of Telephone Hearing setting this 
matter for h(.)uring Oil the Motion for Reconsideration for January 26, 20 I O. 
(6) As of Jamrmy 12,2010 the Petitionel' has been servIng her ALS suspension for 15 
days of the 30-day absolute suspension. In the event a stay is not entered., the 
Petitioner will suffer. at a minimum. an additiona114 days, putting the totiU of 29 
days absolute slIspension as of the day set for the hearing on the Petiiioner's 
Motion to Reconsider. 
(7) The Petitioner is suffering great illconvellience, almost amounting to irreparable 
,harm, by nol beillg able to drive during this period of suspension when there is a 
meritorious claim that her ALS suspension should be vacated. The Petitioner has 
two children thnt arc in grade school and 110nnally she drives her kids to school in 
Ketchum from her home which is approximately five miles. BOlh kids are 
involvcu in extc)1siw before·sehool and after-school activities and while she has 
~erwd the 15 days of absolute suspension it has cau..;;ed. great hardship in trying to 
transport her kids to and from school and activit ies. 
(8) The Pelilioner is separated from her husband and. is the primnry custodian for the 
children. The Petitioner has been required to hire the services orn driver to drive 
her kids back and forth to the various activities, all at the expense of$500 per 
week. 
MO (JON FOR STA Y OF SUSPENSION OF DRIVING PRIVILEGES 
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(9) 'J 'he PetHioner wHl incur at least another $1,000 to hire the services of a driver 
while this matter is pending b~fore the healing on the Petitioner's Motion to 
Reconsider. 
P. 03 
(10) In light of the filct that the hearing officer has now been supplied with a 
Stipulation and Order from the companion criminal case whereby the prosecutor 
stipulated that the arresting officer, Garth Davis, did not comply with the 15~ 
minute observation period prior to the time that the Petitioner submitted to lhc 
breath test, and Magistrate Judge R. Ted ISl'ael dismissed the case, finding that the 
officer failed to "properly observe and monitor the defendant for 1 S minutes prior 
Lo the time Ih~t she submitted to the breath test," a stay should be entered by this 
hearing ufficer pending the outcome of the Motion to Reconsider. 
DATED this I 'Z-day of January, 2010 . 
. " ~2eL-
ANE.ELKINS 
CRRl1FICA TR Of" SERVIClJ 
] HEREBY CERTIFY that on the J,::auy of Januury, 2010 r caused ft true and correct 
cupy of the foregoing doclllllent to be deliwred to the rollowing in the method marked herein: 
Drivel' SCl'vict!s/ALS Hearing Section 
Idaho TnmspLlrtation Departmont 
1'.0, Box 7129 
Boise, fd. 83707·1129 
Mailed 
Hand·Delivered 
/' 
__ Faxed to Fax Number 208.332.7810 
Faxed and mailed 
'2. S -/.. 
----. ~AN E. RT ,KINS 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707-1129 
(2<AA~4-8735 
dmv. idaho.gov 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
PHONE: (208) 334-8736 
OCTOBER 22, 2009 
LIC/IDENT NO
FILE NUMBER
DATE OF BIRT
NOTICE OF TELEPHONE HEARING 
A HEARING WILL BE HELD PURSUANT TO YOUR REQUEST REGARDING THE 
ADMINISTRATIVE LICENSE SUSPENSION DATED OCTOBER 11, 2009 THE 
HEARING WILL BE CONDUCTED BY TELEPHONE CONFERENCE CALL ON 
NOVEMBER 03, 2009 AT 9:00MT. THE TELEPHONE CALL WILL BE PLACED TO: 
( ) YOU, AT TELEPHONE #: 
(XXX) YOUR ATTORNEY: BRIAN ELKINS 
AT TELEPHONE #: 208 726-4338 
THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE ERIC MOODY 
********************************************************************** 
* YOU HAVE 7 DAYS FROM THE DATE OF THIS NOTICE TO REQUEST A * 
* CONTINUANCE FOR GOOD CAUSE SHOWN. FAILURE TO REQUEST A * 
* CONTINUANCE WITHIN 7 DAYS MAY RESULT IN THE DENIAL OF REQUEST. * 
********************************************************************** 
THE HEARING OFFICER WILL TAKE JUDICIAL NOTICE OF THE RECORDS REGULARLY 
MAINTAINED BY THE IDAHO TRANSPORTATION DEPARTMENT, THE IDAHO 
ADMINISTRATIVE PROCEDURE ACT RULES, ALL MANUALS ADOPTED UNDER IDAPA 
RULES 11.03.01 AND 39.02.72, IDAHO STATUTES, AND REPORTED IDAHO COURT 
DECISIONS. 
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67, 
CHAPTER 52, IDAHO CODE I AND THE RULES OF PRACTICE AND PROCEDURES OF 
THE IDAHO TRANSPORTATION DEPARTMENT. IF YOU NEED FURTHER ASSISTANCE, 
PLEASE CALL (208) 334-8720. 
cc: BRIAN ELKINS 
FORM 02N 10025 099 
\&)~ 
IMPORTANTI 
INFORMATION ABOUT YOUR TELEPHONE HEARING 
»- THE IDAHO TRANSPORTATION DEPT., ADMINISTRATIVE HEARING UNIT'S PHONE NUMBER IS (208) 332·2004. THE FAX NUMBER IS 
(208) 332·2002. THEMAILINGADDRESSISPOBOX7129.BOISE 10 83707·1129. 
»- The Hearing Is YOUR chance of presenting wltn ..... and giving evidence before the Department. The Hearing also provides you or 
your attorney an opportunity to appeal. To stop the suspension YOU must demonstrate to the Hearing Officer by a preponderance of the 
evidence that: 
1. The peace officer did not have legal cause to stop you. 
2. The peace officer did not have legal cause to believe you were driving or in actual physical control of a motor vehicle while under the influence 
of alcohol, drugs or other intoxicating substances in violation of the provision of Section 1S-8004, 1S-S004C, or 18-S006 Idaho Code. 
3. The evidentiary test did not show an alcohol concentration or presence of drugs or other intoxicating substances in violation of Section 18-
SOO4, 18-8OO4C or 18-8006 Idaho Code. 
4. The test for alcohol, drugs or other intoxicating substances was not conducted in accordance with the requirements of Section 1S-8004(4}, 
Idaho Code, or the testing equipment was not functioning properly when the test was administered. 
5. You were not informed of the consequences of submitting to evidentiary testing. 
»- If you have not provided a telephone number at which you can be reached, or the number contained in the notice is wrong, or if you have a 
number that is more convenient for you, notify the Administrative Hearing Unit at (20S) 332·2004. If you fall to provide a phone number for the 
given tim. and date contained In the Notice of Hearing. It will be conclyded that voy failed to attend the hearing and the matter may be 
decided In your absence. All hearings will be recorded. 
»- If you need assistance to participate In the hearing because of speech, hearing, language, or other special needs, immediately contact the 
Administrative Hearing Unit at (20S) 332-2004. Necessary arrangements can be made to assist you. 
» The Administrative Hearing must be held within twenty (20) days of the receipt of the Request for Hearing. However, upon showing good 
cause, the Hearing Officer may grant an extension of up to ten (10) additional days in which to hold the hearing. Any extensions shall not stay the 
suspension, or the duration of your temporary permit (if one was issued). 
» Documents to be presented to the Hearing OffIcer at the hearing for his consideration are enclosed with this hearing notice. Any 
additional relevant documents received by the department after this Initial notice will be mailed to you. You have a right to object to the 
inclusion of any documents into the hearing record. The Hearing Officer will make the final determination. You also have the right to submit other 
documents to the Hearing Officer for consideration. These documents must be provided prior to the hearing. 
» An attorney or other adult representative may represent you at the hearing, but representation is not required. It is your responsibility to 
arrange for any type of representation. 
»- If you Intend to call witnesses, it is your responsibility to have those witnesses available on the date and time of the hearing. The law does not 
require the arresting officer to be present at the hearing unless subpoenaed. 
» If your witnesses are unwilling to participate voluntarily, or documents are not provided voluntarily, you may submit a request to the 
Hearing OffIcer that a subpoena be Issued. Please mall or fax any requests for subpoenas to the infonnation provided above. This 
should include the name of the witness and any documents or records in possession of the witness you wish to be produced. Upon Issuance of 
the subpoena by the Hearing OffIcer, you win be responsible to serve the subpoena to the witness at least 72 hours prior to the hearing 
and provide a certificate of service to the Hearing OffIcer prior to the hearing date. You may be required to pay In advance, if demanded, 
witness fees and travel fees In accordance with Idaho Civil Procedures. 
» H.arlngs are conducted In an Infonnal but orderly manner All testimony is taken under oath or affirmation. The Hearing Officer has the sole 
authority for the conduct of the hearing and will: 
1. Explain the issues and the meaning of terms that are not clearly understood. 
2. Explain the order in which you will testify, ask questions or offer rebuttal. 
3. Assist you in asking questions of other witnesses. 
4. Question you and witnesses to obtain relevant facts. 
5. Determine if testimony and documents being offered are relevant. 
6. Maintain control of the hearing so it will progress in an orderly manner that protects your rights. 
7. Issue a written decision following the hearing. 
};> Your rights In a hearing are: 
1. To have a representative. 
2. To testify. 
3. To present witnesses and documents. 
4. To question witnesses. 
5. To respond to the evidence presented. 
6. To make a brief statement of your position at the end of the hearing. 
}> You may petition for the disqualification of the aSSigned Hearing Officer and have a new one appointed If you have cause to believe that 
the aSSigned officer Is bias, prejudiced or for some reason unable to give you a fair hearing on the matter. The petition must be sent to the 
Administrative Hearing Unit office. Your suspension shall not be stayed If such a petItion results In the delay of the hearIng. 
}> If you wish to cancel your hearing, your request must be mailed or faxed to the Infonnation provided above. Failure to do so will result in 
the hearing proceeding .. scheduled and a default finding being made In your absence. 
}> If you need to request a continuance or reschedule the hearing. The request must be mailed or faxed to the Infonnation provided above 
prior to the hearing date. If the hearing cannot be held within 30 days from the date of service you will need to Include a stat.ment In 
your request that says you acknowledge that the hearing will not be held wIthIn the 30 day statutory time, and that you are aware that 
your suspensIon will remaIn In effect. 
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WS: Waiting send 
10-23-2009 
2083322064 
Transmission Report 
07: 17:48 a.m. Transmit Header Text 
Local Name 1 
Local Name 2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.S"x11 II 
DRIVIR 8I!RVICES 
ADMINISTRATIVE HEAlUNO SECTION 
P08OX712t 
IIOISE fD 13707 
PHONe: 208 334-8720 
FAX: 208 332-2002 
Fax 
To: ItIt.n Elld .. 
Rr. CIVIL IUIIPOI!NA RIiQUUT cc: 
FOR WILKINIION, REIIIrCCA 
SUIAN A.La. HEARING 
ADMINISTRATIVE 
HEARING SECTION 
**IMPORTANT INFORMA TION** 
AIIac:had, pItase find the Subpoena that has been Issued, per)'llUf request, br !he A.LS. ~ oolhe 
aboYe person YOUR OFFICE wille respooItil b' sening Ihe Suqxlena. The 
5uq)oena must be S8Md .t IlNut T2 hours prior to the 
IuIllring. Please fax a copy d Ihe CtrffI!;ftt of ~ JXior k> Ihe schedtied time of lie 
heimg k> (203) 332·:m2, 
Thank You 
Total Pages Confirmed: 2 
Start Time Duration 
07: 16:53 a.m. 10-23-2009 00:00:23 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
6~ 
G3: Group 3 102 
EC: Error Correct 
Da1e/TIme 
LocallD 1 
LocallD2 
10-23-2009 
2083322064 
Transmission Report 
07: 19:01 a.m. Transmit Header Text 
Local Name 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.5 "x11 u 
DRIVER SERVICE. 
ADMtNISTRATIVE Hl!ARINO HCTION 
POIIOX 7129 
BOllE ID 13707 
PHONE: 201 334-1720 
'AX: 201 332-2002 
Fax 
ADMINISTRATIVE 
HEARING SECTION 
From: Mike 
Re: CIVIL tIUIJPOaiA REQUEST CCr 
POR WILkINSON, RE!8ECCA 
su .... A.LS. HUllING 
~---.------------- -------
...... IMPORTANT INFORMATION"'* 
Allached. please find tie Su~ !hat has been Issued, per "fOOl request. lor !he A.LS. hearing on !he 
above person. YOUR OFFICE \\it be responsb! for $8IV!ng !he ~a. The 
Subpoena must be 8tIMld lit Iea.t 72 houm prior to the 
hearing Please fax a ropy of /he Cdbf! d s.vtce IIKlr 10 lie I/Che(iJIed line of lie 
hearing to (208) 332·2002. 
Thlri:You 
Total Pages Confirmed: 2 
Remote Station Start Time Duration 
12087269328 
Abbreviations: 
HS: Host send 
HR: Host receive 
ws: Waiting send 
07: 18:09 a.m. 10-23-2009 00:00:21 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
Results 
CP24000 
,6~ 
103 G3:Group3 _ 
EC: Error Correct 
Datemme 
LocallD1 
LocallD2 
10-27-2009 
2083322064 
Remote Station 
Transmission Report 
07:24:45 a.m. Transmit Header Text 
Local Name 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.5"x11" 
DRlVI!!R SERVICE. 
ADMINISTRATIVE HlEARING RCTION 
POBOX 7128 
BOISE ID 13707 
PHONE: 208 334-1720 
FAX: 208 332-2002 
Fax: 
From: MIKE 
ADMINISTRATIVE 
HEARING SECTION 
To: Brian Elkins 
Fax: 208 726-9328 
Phone: 
Date: October 27, 2009 
Pages: 2 
Re: Subpoena-DucesTecum 
Instrument OperatIons Log For 
WILKINSON, REIII!CCA SUSAN 
cc; 
o Urgent 0 For Review 0 Please Commento Please Reply 0 Please Recycle 
<Comments: 
Total Pages Confirmed: 3 
Start Time Duration 
12087269328 07:23:28a.m.10-27-2009 00:00:44 
Abb revlatl ons: 
HS: Host send 
H R: Host receive 
WS: Waiting send 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
Results 
CP24000 
\1;<6 
G3: Group 3 1 04 
EC: Error Correct .i. 
NUV-Ub-~UU~ THU l~:l ( YM liKl~lI~KlAN tLl\lN~ 
BRIAN E. HI XINS, p.e. 
Attorney nll.aw 
208 Spruce Avenue North 
P. O. Box 7(,6 
Ketchum, 11) 83340 
Tdcphonc:: (208) 726-43J8 
F;'lcsimil~: (20R) 726-9328 
E-nmil: bcclkin!)@c(lx.net 
Idnho SUJte Bar No. 3150 
Atlorney for Pctilioner 
BEFORE THE lJJATIO TRANSPORTATION BOARD OF TIlE 
STATE OF IDAIIO IN AND FOR TJIE IDAHO TRANSPORTATION DEPARTMENT 
IN TIm MA TIER OF TIlE 
S(JSPENSION OF THE DRIVER'S 
LLCENSEOF 
J~EBECCA S. WJLKINSON, 
Petitioner. 
~--'-"'-"--""'" .. _----
) 
) 
) 
) 
) 
) 
) 
) 
-_.--} 
Licen~e/ldctlt No.: FA127022G 
File No.: 332000025887 
PETlTfONER'S WAIVER OF 30 DAY 
TIME LIMIT TO CONDUCT ALS 
HEARING 
Comcs Now, the above named Petitioner Rebecca S. Wilkinson, by and tllrough her 
aUorney, Urinn E. Elkins, and submits her waiver of eight to condllcllhc Administrative f ,icense 
Suspension He~ring ("ALS") within 30 days ofPctitiol1cr's request for ALS heming, as required 
r. UllU~ 
hy I.e. § 18-R002A(7). Petitioner's waiver herein is based upon the fact that (h~ arresting officer, 
Our!h l),wis of lhe 1 hli1I!Y ruJice Department, who had heen stlbpoenned to attend the ALS 
hearing scheduled lor November 3. 2009 at 9:00 a.m., was unahle to attcnd due to u metlical 
condition thut r~ . 'quircd surgery on or about November 3, 2009. 
This waivcr is also conditioned upon the ALS Hearing Officer's agreement to enter an 
ol'(k:I' 5tuying the suspension oflhe Petitioner's driving privileg~s that was set 1.0 OCCLIr pursuant 
l'ETlJlONRR'S WAI VUR Of" 30 Dt\ Y TIME JU:';QU1REMF.NT TO C;ONDUC'J' AL$ IlF.ARJNO, p. ) 
NOV-05-2009 THU 12:17 PM GltlST/I:H{lAN I:.LKIN~ 
In Ihe ALS stnlute. AT.5 hcaritlg section persollnel indicated that the AI.s Hoaring Officer, Mr. 
Eric Moody, was going to grant a stay on tho suspension of the Petitioner's driving privile~es 
upon receipt or: this waiver. Such slay is to remain in effect until the ALS hearing is conducted 
lmu further mdcr is entered by the ALS Hearing Officer. 
-DATED this ~_ day of November, 2009 . 
. 'Z~L 
'all E. Elkins, Al10mcy for Pctitioner 
CERTIFICATE OF SERVICE 
IlJERF.RY CERTIFY that on the £ day of Novcmber. 2009, I caustXl a inlC and 
C()ITC'~1 copy (\fthe foregoing uocument to be delivered to {he following in the method markt:d 
h~rdn: 
Dri \Icr S~rvicel'l ALS Sccti()1l 
Idahu 1 'nlllspnrlalioll Department 
p, O. Box 7121) 
Bui!le,ld. 83707-1129 
.\\s\w<liver30dllytiml! 
Mailed 
Iland-Pelivcrcu 
Faxed to Fnx Number 208.332.7810 
Faxed and ma.i1ed 
PETITIONER':; WAIVER or 30 nAY TIME REQUIRGMENTTO CON DllCT Al,S IIEAIUNG. p. 2 
r. uauc:: 
i~6 
106 
HP Officejet Pro L 7700 series 
NOTE: Blocked calls are not displayed on this report. 
Fax Log 
Idaho Transportation Dept 
208 332 7810 
Nov 05 2009 12:15PM 
For more information, see Junk Fax Report and the Caller ID Report. 
Last Transaction 
Date Time Type Station ID 
Caller ID 
Duration Pages Result 
Nov 5 12: 15PM Received 12087269328 
* A communication error occurred during the fax transmission. 
If you're sending, try again andlor call to make sure the recipient's 
fax machine is ready to receive faxes. If you're receiving, contact 
the initiator and ask them to send the document again. 
0:26 1 Error 232* 
f~ \ 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707·1129 (~~§4·8735 dmv.idaho.gov 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
PENDING ACTION 
PHONE: (208) 334 - 8736 
NOVEMBER OS, 2009 
LIC/IDENT NO: 
FILE NUMBER: 
DATE OF BIRTH
THIS IS TO NOTIFY YOU THAT EFFECTIVE 12:01 A.M. NOVEMBER 05, 2009 , 
THE WITHDRAWAL PERIOD FOR: 
ADMIN LIC SUSP BAC .08+/DRUGS/INTOX SUBS I.C. 18-8002A 
IS TEMPORARILY STOPPED: 
PENDING ADMINISTRATIVE HEARING AND HEARING OFFICERS DECISION 
YOUR CLASS D DRIVING PRIVILEGES ARE CLEAR UNLESS OTHERWISE NOTIFIED. 
THE ORIGINAL WITHDRAWAL DATES ARE NO LONGER VALID. IN THE EVENT THE 
WITHDRAWAL IS RE-ENFORCED, CORRECTED DATES WILL BE ISSUED WITH CREDIT 
GIVEN FOR ANY TIME SPENT UNDER WITHDRAWAL. 
LICENSE ENCLOSED 
FORM 030 10025 
I~~ 
108 
Date/Time 
LocallD1 
LocallD2 
11-05-2009 
2083322064 
Transmission Report 
01 :00:56 p.m. Transmit Header Text 
Local Name 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.S'·x"" 
DRIVER SERVICES 
ADMINISTRAnYe HEARING SECTION 
PO BOX 7129 
BOISE 10 83707 
PHONE: 208 334-8720 
FAX: 201 332-2002 
Fax 
ADMINISTRATIVE 
HEARING SECTION 
To: Brian Elkins From: MIKE 
Fax: 208 726-9328 Date: November 5, 2009 
----.---- ---_. 
Phone: Pages: 3 
Re: Stay Older For CC: 
WlLKIHSON, ReBECCA SUIAH 
o Urgent 0 For Review 0 Please CommantD Please Reply 0 Please Recycle 
oComments: 
Total Pages Confirmed: 3 
Remote Station Start Time Duration 
12087269328 
Abb revlatl ons: 
HS: Host send 
HR: Host receive 
WS: Waiting send 
01:00:01 p.m. 11-05-2009 00:00:22 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
G3: Group 3 
EC: Error Correct 
109 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise 10 83707-1129 
(:!AA ~4-8735 
dmv. idaho.gov 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
PHONE: (208) 334-8736 
NOVEMBER 10, 2009 
LIC/IDENT NO: FA127022G 
FILE NUMBER: 332000025887 
DATE OF BIRTH: 11-14-1965 
NOTICE OF RESCHEDULED TELEPHONE HEARING 
THE DATE FOR THE HEARING REGARDING THE SUSPENSION OR DISQUALIFICATION 
OF YOUR DRIVING PRIVILEGES HAS BEEN RESCHEDULED. 
PURSUANT TO 18-8002A(7) NO FURTHER CONTINUANCE WILL BE GRANTED. 
********************************************************************** 
*THIS RESCHEDULE SHALL NOT OPERATE AS A STAY OF THE SUSPENSION, * 
*UNLESS OTHERWISE ORDERED BY THE HEARING OFFICER. ANY TEMPORARY * 
*PERMIT ISSUED SHALL EXPIRE THIRTY (30) DAYS AFTER SERVICE OF THE * 
*NOTICE OF SUSPENSION. * 
********************************************************************** 
THE HEARING OFFICER HAS SCHEDULED YOUR HEARING TO BE CONDUCTED BY 
TELEPHONE CONFERENCE CALL ON DECEMBER 01, 2009 AT 3:00MT THE 
TELEPHONE CALL WILL BE PLACED TO: 
( ) YOU, AT TELEPHONE #: 
(XXX) YOUR ATTORNEY: BRIAN ELKINS 
AT TELEPHONE#: 208 726-4338 
IF THIS TELEPHONE NUMBER IS INCORRECT, IMMEDIATELY CONTACT THE 
ADMINISTRATIVE HEARING STAFF AT (208) 332-2005. 
THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE ERIC MOODY 
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 
67, CHAPTER 52, IDAHO CODE, AND THE RULES OF PRACTICE AND PROCEDURES 
OF THE IDAHO TRANSPORTATION DEPARTMENT. THIS HEARING PROVIDES YOU OR 
YOUR ATTORNEY AN OPPORTUNITY TO APPEAL ON YOUR BEHALF. IF YOU NEED 
FURTHER ASSISTANCE, PLEASE CALL (208) 332-2005. 
FORM 02B 10025 110 
\lti\ 
Date/Time 
LocallD1 
LocallD2 
11-10-2009 
2083322064 
Transmission Report 
01 :25: 12 p.m. Transmit Header Text 
Local Name 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.5 "xll" 
DRIVI!R SERVICES 
ADMIHI8TRAllYE HEARING ACTION 
POBOX71Z9 
BOIS. ID 83707 
PHONE: 208 33441172G 
FAX: 208 332-2002 
Fax 
ADMINISTRATIVE 
HEARING SECTION 
To: Brian Elkins From: MIKE 
Fax: 208 726-9328 Date: November 10, 2009 
Phone:_. ____ . _____ ~.~_:_2 _______ _ 
Re: RfSCIEDULED AL8. HEARING CC: 
FOR 
WILKINSON, REBECCA IUUN 
o Urgent 0 For Review 0 Please CommentD Please Reply 0 Please Recycle 
Total Pages Confirmed: 2 
Remote Station Start Time Duration 
12081269328 
Abbreviations: 
HS: Host send 
HR: Host receive 
WS: Waiting send 
01 :24:09 p.m. 11-10-2009 00:00:32 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fail 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
G3: Group 3 
EC: Error Correct 
111 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707-1129 (~~S4-8735 dmv.idaho.gov 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
PHONE: (208) 334-8736 
NOVEMBER 13, 2009 
NOTICE OF RESCHEDULED TELEPHONE HEARING 
THE DATE FOR THE HEARING REGARDING THE SUSPENSION OR DISQUALIFICATION 
OF YOUR DRIVING PRIVILEGES HAS BEEN RESCHEDULED. 
PURSUANT TO 18-8002A(7) NO FURTHER CONTINUANCE WILL BE GRANTED. 
********************************************************************** 
*THIS RESCHEDULE SHALL NOT OPERATE AS A STAY OF THE SUSPENSION, * 
*UNLESS OTHERWISE ORDERED BY THE HEARING OFFICER. ANY TEMPORARY * 
*PERMIT ISSUED SHALL EXPIRE THIRTY (30) DAYS AFTER SERVICE OF THE * 
*NOTICE OF SUSPENSION. * 
********************************************************************** 
THE HEARING OFFICER HAS SCHEDULED YOUR HEARING TO BE CONDUCTED BY 
TELEPHONE CONFERENCE CALL ON DECEMBER 01, 2009 AT 2:00MT THE 
TELEPHONE CALL WILL BE PLACED TO: 
( ) YOU, AT TELEPHONE #: 
(XXX) YOUR ATTORNEY: BRIAN ELKINS 
AT TELEPHONE#: 208 726-4338 
IF THIS TELEPHONE NUMBER IS INCORRECT, IMMEDIATELY CONTACT THE 
ADMINISTRATIVE HEARING STAFF AT (208) 332-2005. 
THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE ERIC MOODY 
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 
67, CHAPTER 52, IDAHO CODE, AND THE RULES OF PRACTICE AND PROCEDURES 
OF THE IDAHO TRANSPORTATION DEPARTMENT. THIS HEARING PROVIDES YOU OR 
YOUR ATTORNEY AN OPPORTUNITY TO APPEAL ON YOUR BEHALF. IF YOU NEED 
FURTHER ASSISTANCE, PLEASE CALL (208) 332-2005. 
FORM 02B 10025 112 
\lR,t-.L 
10025 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
SHOW CAUSE LETTER 
PHONE: (208) 334-8736 
NOVEMBER 13, 2009 
THE DEPARTMENT RECEIVED YOUR HEARING REQUEST IN A TIMELY MANNER AND 
FORWARDED THE REQUIRED DOCUMENTS TO THE HEARING EXAMINER SECTION. THE 
HEARING EXAMINER HAS EXTENDED THE HEARING DATE, PURSUANT TO I.C. 18-
8002A(7), DUE TO: 
DRlVER'S/ATTORNEY'S DATES OF AVAILABILITY 
(XXX) A CONFLICT WITH THE HEARING OFFICER'S SCHEDULE 
( ) ALLOW TIME FOR THE RECEIPT OF SUBPOENAED EVIDENCE REQUESTED BY 
THE PETITIONER 
OTHER: 
********************************************************************** 
******** 
******** 
******** 
******** 
THE SCHEDULING OF THE HEARING SHALL NOT OPERATE *********** 
AS A STAY OF THE SUSPENSION AND ANY TEMPORARY *********** 
PERMIT SHALL EXPIRE THIRTY (30) DAYS AFTER *********** 
SERVICE OF THE NOTICE OF SUSPENSION. *********** 
********************************************************************** 
THE HEARING WILL BE CONDUCTED ACCORDING TO THE PROVISIONS OF TITLE 67, 
CHAPTER 52, IDAHO CODE, AND RULES OF PRACTICE AND PROCEDURES OF THE 
IDAHO TRANSPORTATION DEPARTMENT. THIS HEARING PROVIDES YOU OR YOUR 
ATTORNEY AN OPPORTUNITY TO APPEAL ON YOUR BEHALF. IF YOU NEED FURTHER 
HEARING EXAMINER 
CC:BRIAN ELKINS 
FORM 02L 
E (208) 332-2005. 
10025 113 
/&l:t 
DatelTlme 
Locall01 
Local 102 
'1-13-2009 
2083322064 
Transmission Report 
02:12:14p.m. Transmit Header Text 
Local Name 1 
Local Name 2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.5 II x 11 n 
DRIVER SERVICES 
ADMINISTRAnVE HEARING SECTION 
PO BOX 7129 
ADMINISTRATIVE 
HEARING SECTION 
80lSE ID 83707 
PHONE: 208 334-8720 
PAX! 208 332·2002 
Fax 
To: BrIan Elkins 
Fax: 208 726-9328 
Phone: 
Re: RESCHEDULED U.S. HEARING 
FOR 
WILKINSON, REBECCA 8USAN 
From: MIK£ 
Date: November 13, 2009 
Pages: 3 
cc: 
o Urgent 0 For ReYIaw 0 Please CommentD Please Reply 0 Please Recycle 
-Comments: 
Total Pages Confirmed: 3 
Remote Station Start Time Duration 
12087269328 
Abbreviations: 
HS: Hostsend 
HR: Host receive 
WS: Waiting send 
02:11:'1 p.m. 11-13-2009 00:00:31 
PL: Polled local 
PR: Polled remote 
M5: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
G3: Group 3 
EC: Error Correct 
Results 
CP24000 
114 
I~~ 
BRIAN E. ELKINS 
ATTURNEY .~T LAW 
A PROFr:SSION "L CORPORATION 
IlJ'lTERR()UT SQL:. ... RE PROFESSIONAL BLm.DlNG 
21~ SPRUCE _-\ VENUE 'iORTH 
Po. BOX 766 
TELEPHClNE(208)726-4:<38 
FACSIM[LE (211B)726-9'2H 
E-MAIL: bcelkins@cox.net 
W,TCHUM, IDAHO 8334l) 
November 20, 2009 
Eric G. Moody, Hearing Officer 
Idaho Transportation Department 
ALS Hearing Section 
P. O. Box 7129 
Boise, ID 83707-1129 
Re: In the Matter of the Driving Privileges of Rebecca S. Wilkinson 
Licenselldentification No. FA 127022G 
Your File No. 332000025887 
Dear Eric: 
With respect to the above referenced matter that has been set for an ALS hearing on December 
2,2009 at 2:00 p.m., enclosed please find a DVD that I would like to offer as an exhibit for 
the Petitioner. It will be necessary for you to review this video to see the factual basis of an 
argument that will be made by the Petitioner on whether the I5-minute pretest observation 
period was satisfied by the arresting officer and whether the Petitioner requested the ability to 
call a lawyer after she submitted to the breath test. 
This DVD was obtained by me from the Blaine County Sheriff s Department and is a 
download of the digital video recorded by the security cameras in the Intoxilyzer room at the 
Blaine County Sheriffs Department. You need to have the program called "Archive Player" 
on your computer to review the DVD. The setup for the download for the Archive Player is 
on the DVD in the event you don't have the program on your computer. 
To download Archive Player, insert the DVD into your computer and it should begin to read 
the DVD and show D:/ and depict the "files currently on the CD." You will see three folders, 
one of which is the "Archive Player Setup" and that is the folder that you need to click on and 
follow the setup procedures. Once the Archive Player program has been downloaded, it will 
show as a program on your computer and you have to open up that player after you complete 
the download and then you want to open the file named "2009_10_11 02_28_23." Please feel 
115 
1tA 
Eric Moody 
November 19,2009 
Page 2 
free to call me if you have any questions on this or feel free to talk to Sgt. Jay Davis at the 
Blaine County Sheriffs Department who provided this DVD to me and walked me through 
the Archive Player setup. 
Sincerely yours, 
BEE:cc 
Enclosure 
pc: Rebecca Wilkinson 
--.--- ,--=:_ ._. _ ..... ___ ~....-:i 
116 )q:O 

IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise 10 83707-1129 
(~~§4-8735 
dmv.idaho.gov 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
PHONE: (208) 334-8736 
DECEMBER 01, 2009 
REQUEST FOR ADDITIONAL TIME FOR EVIDENCE 
AN ADMINISTRATIVE HEARING WAS HELD ON DECEMBER 01, 2009 , AND A 
MOTION/REQUEST WAS MADE TO LEAVE THE RECORD OPEN TO ALLOW TIME TO 
OBTAIN AND PRESENT ADDITIONAL EVIDENCE. THE HEARING OFFICER GRANTED 
THE MOTION/REQUEST AND THE RECORD WILL BE HELD OPEN FOR 15 DAYS FROM 
THE DATE THE HEARING WAS HELD. THE MOTION/REQUEST SHALL NOT STAY THE 
SUSPENSION NOR EXTEND THE EXPIRATION DATE OF THE THIRTY (30) TEMPORARY 
PERMIT. 
IF THE ADDITIONAL EVIDENCE IS RECEIVED PRIOR TO THE EXPIRATION OF THE 
15 DAY TIME FRAME, THE RECORD WILL BE CLOSED AT THE TIME THE 
EVIDENCE IS RECEIVED AND A FINDING OF FACT WILL BE ISSUED. 
IF THE ADDITIONAL EVIDENCE IS NOT RECEIVED WITHIN THE 15 DAY TIME 
FRAME, THE RECORD WILL BE CLOSED AND A FINDING OF FACT WILL BE ISSUED. 
IF THE EVIDENCE CANNOT BE OBTAINED WITHIN 15 DAYS, PLEASE CONTACT 
OUR OFFICE PRIOR TO THE EXPIRATION OF THE 15 DAYS TIME FRAME AT 
(208) 334-8720 TO REQUEST ADDITIONAL TIME TO OBTAIN THE EVIDENCE. 
FORM 02M 10025 118 
,~)-' 
Da1:e/Tlme 
LocallD1 
LocallD2 
12-01-2009 
2083322064 
Transmission Report 
03:37:43 p.m. Transmit Header Text 
Local Name 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size : 8.5 II x 11" 
DRIVER SERVICES 
ADMINISTRAnvE HEARING SECTION 
P080X7129 
BOISE ID 83707 
PHONE: 208 334-8720 
FAX: 208 332·2002 
Fax 
To: Brian Skins From: lIKE 
ADMINISTRA TIVE 
HEARING SECTION 
Fax: 208 726-9328 Date: December 1, 2009 
Phone: 
Re: 15 Day Evidence Hold For 
W1LKlNION.IlE8ECCA IIUIAN 
Pages: 2 
cc: 
o Urgent 0 for Review 0 Please CommentO p/tase Reply 0 Please RacycI& 
Total Pages Confirmed: 2 
Remote Station Start Time Duration 
12087269328 
Abbreviations: 
HS: Hostsend 
HR: Host receive 
WS: Waiting send 
03:36:53 p.m. 12-01-2009 00:00:19 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fail 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
G3: Group 3 
EC: Error Correct 
Results 
CP24000 
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rr~ 
DEC-22-2009 TUE 11:08 AM CRIST/BRIAN ELKIN$ FAX NO. 7269328 
DRIAN E. ELKINS 
.I\'l'IX)ltNl.:Y AT r,AW 
A I'ROr'r.~<;IONi\I. COnrOnATION 
Uri" I'jtll(l( YI' 1\(~l'MH T'H( )1-r-S"lllN "I. IIL'II.nINe; 
~ll!I !-i1'Rll('ll, "VI '1'11.')' NOlfll f 
I',D. I\ll'-: 7"~ 
1" ,1.1 \1'1 I( IN I \(2118)726 1'Jfi 
I'A(~~IMIW (2I1K)726·93:l11 
I;'MAIl~ lx.clkj,\s~~coX,l1t·t 
"I"'l·flll~i. m,\110 1\11111 
Decem her 22, 2()09 
Via Facsimile: 1-208~332-2002 
AHn: Cnllie 
Idaho Tran~portation Department 
ALS Hearing Section 
, P. O. Box 7129 
Boise, ID R3707~ 1128 
f{c: rn the Matter of the Suspcllsioll of the Driver's License of Rebecca Susi:ln WilkinSOll 
You)' File No. 332000025887 
Liccnsclldcntificalion No
Dcar Callie: 
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THE HEARING OFFICER PRESIDING AT THE HEARING WILL BE ERIC MOODY 
IF YOU NEED FURTHER ASSISTANCE, PLEASE CALL (208) 332-2005. 
FORM 4A7 10025 
dmv. idaho. gov 
1
°1 ..... '-
\'1-'7 
Date/Time 
LocallD 1 
LocallD2 
01-12-2010 
2083322064 
Transmission Report 
01: 11:57 p.m. Transmit Header Text 
local Name 1 
local Name 2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.5"x11II 
DIUVliR aEKYlCES 
ADMINISTRATIVE tEARING UCTION 
PO BOX 7129 
ADMINISTRATIVE 
HEARING SECTION 
BOISE ID 83707 
PHONE: 208 334-8720 
FAX: 208 332-2002 
Fax 
To: BrIan EIdns 
Fax: 208 726-9328 
Phone: 
R.: Rescheduled A.LS. HEARING 
FOR 
WILKINSON, Rl!81!CCA SUUN 
From: MIKE 
Date: January 12, 2010 
Pag.: 2 
cc: 
--------------------_ .. _-_.-._-
o Urgent 0 For Review 0 Please CommentD Please Reply 0 Please RecycJe 
Total Pages Confirmed: 2 
Remote Station Start Time Duration 
12087269328 
Abbreviations: 
HS: Host send 
HR: Host receive 
WS: Waiting send 
01:11:10p.m.01-12-2010 00:00:15 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
G3: Group3 
EC: Error Correct 122 \?,1/) 
Da1:e/Tlme 
LocallD 1 
LocaliD2 
Abbreviations: 
HS: Host send 
H R: Host receive 
WS: Waiting send 
01-12-2010 
2083322064 
Transmission Report 
01:13:04p,m, Transmit Header Text 
Local Name 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size: S.5"x11II 
DRIVER SERVICES 
ADMINISTRATIVE HIIARING SECTION 
PO BOX 7129 
BOlli! ID 83707 
.-.tONE: 208 334-8720 
FAXl 208 332·2002 
Fax 
ADMINISTRATIVE 
HEARING SECTION 
To: ..... n II!IkI.- Frum: MIke 
_Falc __ 208 __ 12$.N2I _______ Date ........ ry 12, 2010 
Phone: f'IIges: 2 
Rei: CIVIL IUIIPOENA REQUEST c::ct 
FOR WILKINSON, REIIIECCA 
IUIAN A.Ls. HEARDtG 
**IMPORTANT INFORMATION** 
AHac:hed, please fild lie ~ I1a! has been Issued, per your request. for tie A.l.S hearing on the 
above person. YOUR OFFICE wi. be ~ for seM1g !he Su~, The 
Subpoeoa rrust be seM!d at /east 72 hours prior tD the 
hearing Please fax a ~ ct the CdJctfp 01 !!!:!iIi! pOOr t> the scheduled line of lie 
heImg to (208) 332-2002. 
ThalkYou 
Total Pages Confirmed: 2 
Start Time Duration 
01:12:10p.m,01-12-2010 00:00:22 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP: Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
G3: Group 3 
EC: Error Correct 
IT+-
123 
Da1:elTime 
Local 101 
Local 102 
Abb revlatl ons: 
HS: Hostsend 
HR: Host receive 
WS: Waiting send 
01-14-2010 
2083322064 
Transmission Report 
10:17:28a.m. Transmit Header Text 
Local Name 1 
Local Name2 
This document: Confirmed 
(reduced sample and details below) 
Document size: 8.5 "x11 II 
DRIVI!R SERVICES 
ADMINlSTRAnYE HEARING SECTION 
POIIOX7129 
BOlaE ID 837D7 
PHONE: 208 334-1720 
FAXJ 208 33202002 
Fax 
ADMINISTRATIVE 
HEARING SECTION 
To: Brian ElkIns From: MIKE 
Fax: 208 726-9328 Dale: JantI8IY 1", 2010 
---------------------
Phone: Pages: 2 
Re: Stay Order For CC: 
WIUUIItOtt, M!IIII!c:CA SUMfI 
------------------------------_ .... _---
o Urgent 0 For Review 0 Please CommentO Please Reply 0 Please Recycle 
oComments: 
Total Pages Confirmed: 2 
Start Time Duration 
10: 16:36 a.m. 01-14-2010 00:00:21 
PL: Polled local 
PR: Polled remote 
MS: Mailbox save 
MP: Mailbox print 
CP; Completed 
FA: Fall 
TU: Terminated by user 
TS: Terminated by system 
RP: Report 
G3: Group 3 
EC Error Correct 
IN THE IDAHO TRANSPORTATION DEPARTMENT 
STATE OF IDAHO 
IN THE MATTER OF THE 
DRIVING PRIVILEGES OF 
REBECCA SUSAN WILKINSON 
) 
) 
) 
) 
) 
----------- ) 
IDAHO D.L. NO.FA127022G 
R~No.332000025887 
AMENDED FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND 
ORDER 
This matter initially came on for Administrative License 
Suspension (ALS) hearing on December 02, 2009, by telephone 
conference. Brian Elkins, Attorney at Law, represented Wilkinson. A notice 
of reconsideration was filed On December 31, 2000. The reconsideration 
hearing came for hearing on January 26, 2010. Mr. Elkins represented 
Wilkinson. 
The suspension set out in the Notice of Suspension served 
pursuant to Idaho Code §18-8002A* is SUSTAINED. 
EXHIBIT LISTt 
The hearing examiner received the following exhibits into evidence 
as part of the record of the proceeding: 
1. Notice of suspension and temporary permit 
2. Evidentiary test results 
3. Sworn statement 
4. Copy of petitioner's driver's license 
5. Envelope from law enforcement agency 
6. Certificate of receipt of law enforcement documents 
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7. Petitioner's hearing request 
8. Petitioner's driving record 
9. Response to request for discovery 
10.Subpoena-duces tecum 
11.Subpoena-civil 
12.Subpoena-civil 
13.Stay order 
14.Subpoena-civil 
lS.Certificate of service 
16.Subpoena-civil 
17. Certificate of service 
18.Subpoena-civil 
19.Certificate of service 
20.Subpoena-civil 
21.Certificate of service 
22.Stayorder 
23.Findings of Fact and Conclusions of Law and Order 
A. Instrument operations logs 
B. Return of service 
C. DVD 
D. Correspondence 
E. Photo-number 1 
F. Photo-number 2 
G. Photo-number 3 
H. Photo-number 4 
1. Photo-number S 
J. Bail bond receipt 
K. DVD 
L. Petitioner's written arguments 
M. CD-R 
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N. Correspondence 
O. Motion for reconsideration 
P. Supplement to motion for reconsideration 
Q. Stipulation to suppress BrAC results and states motion to dismiss 
R. Court record 
S. Subpoena-civil 
T. Argument 
THE HEARING EXAMINER HAS TAKEN JUDICIAL NOTICE OF THE 
FOLLOWING ITEMS: 
1. Records regularly maintained by ITD* 
2. IDAPA§ Rules and manuals 
3. ISP** standards and procedurestt for breath testing instruments 
4. Idaho Statutes, city, and county ordinances and procedures 
5. Reported Court Decisions 
6. NHTSA** driving while impaired and SFSTs§§ testing manuals 
ADMINISTRATIVE PROCEEDINGS *** 
Mr. Elkins' comments and arguments on December 02, 2009: 
1. Wilkinson was not observed in compliance with the ISP Forensic 
Services SOP Section 3.1. 
2. Evidence submitted shows Officer Davis and Wilkinson's location. 
3. Exhibit 2 shows the observation period started at 2:26. 
4. Exhibit 3 notes a wristwatch was used to time the observation period. 
5. The record lacks how the wristwatch's time corresponds to Intoxilyzer 
5000 EN's clock. 
6. Considering Exhibit 2's 2:26, the fifteen-minute observation period 
would end at 2 :41. 
7. Exhibit 2 notes Wilkinson's first subject test was at 2: 39. 
8. Exhibit 3 provides Wilkinson's breath test results at 2 :43. 
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9. Officer Davis used his wristwatch to establish the 2:43 time. 
10.The Intoxilyzer 5000 EN displays two different subject test times. 
l1.It is suspicious Officer Davis noted one time for Wilkinson's two 
subject tests. 
12.The record shows a non-compliance with the observation period. 
13. Wilkinson was not closely observed. 
Officer Garth Davis' testimony on January 26, 2010: 
1. Have been trained how to monitor a driver prior to a breath test. 
2. On January 07, 2010, there was a criminal DUI hearing regarding the 
fifteen-minute observation period where a CD was played. 
3. He and the prosecutor previously reviewed and discussed the CD. 
4. He and the prosecutor agreed the requirements of a close fifteen-
minute observation period were not satisfied. 
5. Multiple times during the observation period, his back was towards 
Wilkinson. 
6. Since Wilkinson was not properly monitored, the breath test results 
were excluded from the criminal proceeding. 
7. Agree with the criminal proceeding conclusions. 
8. Will admit that his back was turned to Wilkinson multiple times. 
9. Wilkinson was observed for sixteen minutes and forty-three seconds. 
Mr. Elkins' comments and arguments on January 26, 2010: 
1. Request a review the motion to reconsider. 
2. Officer Davis noted Wilkinson was not properly monitored. 
3. Officer Davis noted his back was turned multiple times towards 
Wilkinson during the observation period. 
4. Court cases note the police officer is to be alert and monitor the driver 
fifteen minutes prior to the breath test. 
5. The police officer is to keep the driver within their peripheral view 
during the monitoring period. 
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6. Officer Davis' back towards Wilkinson is not within ISP Forensic 
Services SOPs requirements. 
7. There is now a local decision in the criminal proceeding showing 
Wilkinson was not properly observed. 
ISSUES RAISED AT HEARING IN ADDITION To ISSUES SET FORTH IN 
IDAHO CODE §lS-S002Attt 
1. Was Wilkinson properly monitored prior to her breath test? (12/02/09) 
2. Was Wilkinson denied access to an attorney? (12/02/09) 
3. Additional issues noted in motion for reconsideration hearing regarding 
the monitoring period. (1/26/10, see section 9) 
FINDINGS OF FACT 
I, having heard the issues raised by the driver; having considered 
the exhibits admitted as evidence; having considered the matter herein; 
and being advised in the premises and the law, make the following 
Findings of Fact: 
PURSUANT To IDAHO CODE §lS-S002A(7) THE PETITIONER HAS 
THE BURDEN OF PROOF By A PREPONDERANCE OF THE EVIDENCE 
REGARDING ALL IDAHO CODE §lS-S002A STANDARDS AND ALL 
ISSUES RAISED By THE PETITIONER. 
1. 
DID OFFICER GARTH DAVIS HAVE LEGAL CAUSE To STOP THE 
VEHICLE WILKINSON WAS DRIVING? 
1. Officer Davis observed the vehicle driven by Wilkinson fail to maintain 
the vehicle's lane of travel by crossing the center and lane divider lines 
11)9 
.Ja.._ 
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in violation of Idaho Code §§49-630 and 49-637. 
2. Officer Davis had legal cause to stop the vehicle driven by Wilkinson. 
2. 
DID OFFICER DAVIS HAVE LEGAL CAUSE To BELIEVE WILKINSON 
VIOLATED IDAHO CODE §lS-S004? 
1. Officer Davis observed Wilkinson driving a motor vehicle. 
2. Wilkinson exhibited the following behaviors: 
a. Smelled of an alcoholic beverage 
b. Admitted to consuming alcoholic beverages 
c. Slurred speech 
d. Glassy eyes 
e. Bloodshot eyes 
3. Wilkinson met or exceeded the minimum decision pOints on the 
following SFSTs: 
a. The horizontal gaze nystagmus 
b. The 9-step walk and turn 
c. The one leg stand 
4. Officer Davis had sufficient legal cause to arrest Wilkinson and request 
an evidentiary test. 
3. 
DID THE EVIDENTIARY TEST RESULTS INDICATE A VIOLATION OF 
IDAHO CODE §§lS-S004, lS-S004C, OR lS-S006? 
1. The analyses of Wilkinson's' breath samples indicated a BrAC'" of 
.165/.151. 
2. Wilkinson was in violation of Idaho Code §lS-S004. 
4. 
WAS THE EVIDENTIARY TEST PERFORMED IN COMPLIANCE WITH ALL 
REQUIREMENTS SET FORTH IN IDAHO CODE AND ISP FORENSIC 
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SERVICES SOPS? 
1. Officer Davis' affidavit states Wilkinson's evidentiary breath test was 
performed in compliance with Idaho Code and ISP Forensic Services 
SOPs. 
2. Wilkinson's evidentiary breath test was performed in compliance with 
Idaho Code and ISP Forensic Services SOPs. 
s. 
DID THE EVIDENTIARY TESTING INSTRUMENT FUNCTION PROPERLY 
WHEN THE TEST WAS ADMINISTERED? 
1. The evidentiary testing instrument used to test Wilkinson's breath 
sample completed a valid simulator solution check at 02:37 hours on 
October 11, 2009. 
2. The valid simulator solution check approved the instrument for 
evidentiary testing in accordance with ISP Forensic Services SOP. 
3. The evidentiary testing instrument functioned properly when the test 
was administered. 
6. 
WAS WILKINSON ADVISED OF THE POSSIBLE SUSPENSION OF HER 
IDAHO DRIVING PRIVILEGE? 
1. Wilkinson was played the Idaho Code §§18-8002 and 18-8002A 
advisory recording prior to submitting to the evidentiary test. 
2. Although Wilkinson was interrupted several times when she was being 
advised of a recording, the DVD reveals an eventual completion of the 
recording and Officer Davis and Wilkinson reviewing the notice of 
suspension form prior to Wilkinson submitting to evidentiary testing. 
3. Statute and case law only provides a substantial advisement of the 
notice of suspension form and fails to show a violation occurs when a 
driver is interrupted during the reading or when the recording of the 
notice of suspension is being played. 
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4. Wilkinson was advised of the consequences of refusing or failing 
evidentiary testing pursuant to Idaho Code §§ 18-8002 and 18-8002A. 
7. 
WAS WILKINSON PROPERLY MONITORED PRIOR To HER BREATH 
TEST? 
1. Wilkinson was monitored prior to her breath test in compliance with 
ISP Forensic Services SOPs and Idaho Code. 
2. It is noted the times in the record for the fifteen-minute observation 
period do not correspond to each other. 
3. However, upon review of the DVD, when Officer Davis and Wilkinson 
are first observed entering the room up until the time Wilkinson's first 
subject test, the times shown on the DVD provide fifteen minutes had 
elapsed prior to Wilkinson's breath test. 
4. Therefore, correlating times from a wristwatch to a breath-testing 
instrument's clock is an irrelevant issue. 
5. ISP Forensic Services SOP Section 3.1 states during the monitoring 
period the subject should not be allowed to smoke, drink, eat, or 
belch/burp. 
6. The SOPs do not mandate the driver should be advised of what is set 
forth in ISP Forensic Services SOP Section 3.1. 
7. Since Officer Davis did not discover any foreign material in Wilkinson's 
mouth there was no need to restart the fifteen-minute observation 
period. 
8. Case law allows non-certified jail personnel to monitor a driver during 
the fifteen-minute observation period. 
9. Wilkinson failed to submit any proof that the female jailer could not 
have properly observed Wilkinson and informed Officer Davis of any 
irregularities occurring when the jailer was patting down Wilkinson. 
lO.There is an allegation (appears) that Wilkinson had flicked something 
from her mouth during the observation period but proof by the 
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preponderance of the evidence has not been provided into the record 
to support this assumption. 
11. Wilkinson has provided photos and numerous sequences of times when 
Officer Davis was not facing Wilkinson during the observation period 
and the distance where Officer Davis remained during the majority of 
the observation period. 
12.The DVD strongly shows Officer Davis having the capability in using 
other sensory methods during the observation period that would have 
detected the possibility of any actions by Wilkinson introducing any 
foreign matter during the observation period. 
13.An opportunity existed at this ALS hearing for Officer Davis to appear 
by subpoena as permitted by Idaho Code §lS-S002A(7). 
14.0fficer Davis' appearance would clarify, explain, answer questions, and 
provide input on how he complied with ISP Forensic Services SOPs in 
monitoring Wilkinson prior to her evidentiary breath test. 
lS.Even though the subpoena was properly served and a phone number 
was provided to contact Officer Davis during the ALS hearing, shortly 
prior to Wilkinson's ALS hearing a request was made in not having 
Officer Davis appear. 
16. Wilkinson attempting to interpret her provided evidence to meet her 
burden of proof is not sufficient to overcome Officer Davis' standard 
(boiler point) language provided in Exhibit 3. 
17. Furthermore, no local case law has been provided in showing the 
method used to observe drivers at the Blaine County Jail or Officer 
Davis violates the fifteen-minute observation period. 
lS.Upon review of Exhibit 2 Wilkinson's two subject tests differed by 
0.014 and were within ISP Forensic Services SOP Sections 3.2 and 
3.2.3 requirements. 
20. Exhibit 2's BrAe results strongly refute the possibility of an improper 
fifteen-minute observation period occurred before Wilkinson was 
administered an evidentiary breath test 
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21.The record as submitted demonstrates a compliance with ISP Forensic 
Services SOPs in properly monitoring and observing Wilkinson prior to 
Wilkinson's evidentiary breath test. 
8. 
WAS WILKINSON DENIED ACCESS To AN ATTORNEY? 
1. Statute specifically sets forth a driver does not have a right to an 
attorney prior to any evidentiary testing. 
2. The notice of suspension in section 1 had informed Wilkinson of this 
denial of an attorney prior to evidentiary testing. 
3. The DVD also shows Officer Davis explaining to Wilkinson that she 
does not have a right to an attorney prior to evidentiary testing. 
4. Wilkinson has not submitted any proof in showing a request to contact 
her attorney was made after her evidentiary breath test. 
5. Likewise, it reasonable to deduce that Officer Davis or a jailer did offer 
an opportunity for Wilkinson to call an attorney after Wilkinson's 
evidentiary breath test. 
6. It appears if Wilkinson was able to call a bondsman, Wilkinson had the 
same chance to call an attorney. 
7. Wilkinson failed to meet her burden in showing she was denied access 
to an attorney after failing an evidentiary breath test. 
9. 
ADDITIONAL ISSUES NOTED IN MOTION FOR RECONSIDERATION 
HEARING REGARDING THE MONITORING PERIOD. 
1. Case law has found an operator can use other senses besides sight to 
meet the requirements of the monitoring period. 
2. Exhibit M does not provide for any obstructions or distractions where 
Officer Davis could not have used any of his senses to monitor 
Wilkinson fifteen minutes prior to her breath test. 
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3. Even if Officer Davis' back was towards Wilkinson multiple times 
during the monitoring period, Officer Davis had the capability of using 
other senses to monitor Wilkinson, including, but not limited to, an 
additional assistance from an echo in the room during the monitoring 
period. 
4. Officer Davis and the prosecutor agreeing to vacate the criminal 
proceeding is a separate matter and does not have any affect in this 
civil proceeding pursuant to Idaho Code §lS-S002A(7). 
5. Officer Davis monitored Wilkinson as provided in ISP Forensic Services 
SOPs and Idaho case law. 
CONCLUSION OF LAW 
CONFLICTING FACTS, IF ANY, WERE CONSIDERED AND 
REJECTED IN FAVOR OF THE FOREGOING CITED FACTS. 
BASED UPON THE FOREGOING FINDINGS OF FACT, I 
CONCLUDE THAT ALL OF THE REQUIREMENTS FOR 
SUSPENSION OF THE PETITIONER'S DRIVING PRIVILEGES 
SET FORTH IN IDAHO CODE §§lS-S002 AND lS-S002A 
WERE COMPLIED WITH IN THIS CASE. 
THE FOLLOWING AMENDED ORDER IS RENDERED: 
ORDER 
WILKINSON'S ABSOLUTE NO DRIVING SUSPENSION WAS 
IN EFFECT EIGHTEEN DAYS BEFORE THE STAY WAS 
GRANTED. EIGHTEEN DAYS WILL BE CREDITED TO 
WILKINSON'S OVER ALL SUSPENSION. 
THE STAY ORDER IS HEREBY QUASHED AND THE 
SUSPENSION SET FORTH IN THE NOTICE OF SUSPENSION 
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FOR FAILURE OF EVIDENTIARY TESTING SERVED BY 
OFFICER DAVIS ON OCTOBER 11, 2009, SHALL BE 
REINSTATED FOR 72 DAYS COMMENCING ON 
FEBRUARY 25, 2010, AND REMAIN IN EFFECT 
THROUGH MAY 08, 2010. 
DATED this 11th day of February 2010 
Eric G. Moody 
ADMINISTRATIVE HEARING EXAMINER 
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Endnotes 
. Idaho's Implied Consent Statute 
t Idaho Transportation Department's (lTD hereafter) exhibits are numeric, 
Petitioner's exhibits are alpha 
! Idaho Transportation Department 
§ Idaho's Administrative Procedure Act 
** Idaho State Police 
tt Hereafter SOPs 
II National Highway Transportation Safety Administration 
§§ Standardized field sobriety tests 
*** Argument and testimony is summarized from record of hearing 
ttt Issues addressed under Idaho Code §18-8002A(7) will not be repeated 
under Petitioner's issues 
**:j: Breath Alcohol Concentration 
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FINAL ORDER 
(Hearings pursuant to section 18-8002A, I.C.) 
This is a final order of the Department. 
A motion for reconsideration may be filed with the Idaho Transportation 
Department's Administrative License Suspension Hearing Unit, PO Box 
7129, Boise, ID 83707-1129 within fourteen (14) days of the issue date 
of this order. If the hearing officer fails to act upon this motion within 
twenty-one (21) days of its receipt, the motion will be deemed denied. 
Or, pursuant to sections 67-5270 and 67-5272, Idaho Code, any party 
aggrieved by this final order or orders previously issued in this case may 
appeal this final order and all previously issued orders in this case to 
district court by filing a petition 'for judicial review in the district court of 
the county in which: 
1. A hearing was held; 
2. The final agency actions were taken; or 
3. The party seeking review of the order resides. 
An appeal must be filed within twenty-eight (28) days of the issue date of 
this final order. The filing of an appeal to district court does not itself stay 
the effectiveness or enforcement of the order under appeal. 
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CERTIFICATE OF MAILING 
1/8 I HEREBY CERTIFY that on the -L/-- day of February 2010, I mailed a 
true and accurate copy of the foregoing FINDINGS OF FACT AND 
CONCLUSIONS OF LAW AND ORDER by depositing the same in the 
United States mail, postage prepaid, addressed to: 
Brian E. Elkins 
Attorney at Law 
PO Box 766 
Ketchum, Idaho 83340 
BRlAN E. ELKINS, P.C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner SERVICE COPY 
IN THE DISTRlCT COURT OF THE FIFTH JUDICIAL DISTRlCT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2010- 10000' 2., 
PETITION FOR JUDICIAL REVIEW 
Licenselldentification No. FA127022G 
lTD File Number: 332000025887 
Fee Category: L-3 
Fee: $88.00 
The Petitioner, Rebecca Susan Wilkinson, by and through her attorney of record, Brian E. 
Elldns, petitions this Court for judicial review pursuant to Idaho Code § 67-5270, et seq. and 
LR.C.P. 84, as follows: 
(1) The name of the agency for whose action judicial review is sought is the State of 
Idaho, Department of Transportation, Administrative License Suspension Hearing 
Section (lTD! ALS). 
(2) The District Court to which this petition is taken is the District Court of the Fifth 
Judicial District of the State of Idaho in and for the County of Blaine since the 
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Petitioner, Rebecca S. Wilkinson (Wilkinson), resides in Blaine County. 
(3) The action which is the subject of this judicial review is the purported "sustained" 
Order by the ALS suspending the driving privileges of Wilkinson that were 
brought pursuant to Idaho Code § I8-8002A (ALS statute) for 90 days, the flrst 30 
days of which are absolute (meaning no driving privileges whatsoever); the ALS 
proceeding is initiated by the Notice of Suspension for Failure of Evidentiary 
Testing (NOS Fonn) served on Wilkinson following her arrest for driving while 
under the influence of alcohol in violation of Idaho Code § 18-8004 (DUI). 
(4) Wilkinson was arrested for nUl on October 11,2009 by Officer Garth Davis of 
the Hailey Police Department. Following her arrest, Wilkinson was transported to 
the Blaine County Sheriff's Department where she was asked to submit to a breath 
test on an Intoxilyzer SOOOEN Breath Testing Machine (BrAC) and it was alleged 
that her breath test results were in excess ofIdaho's legal limit of .08. 
(S) Pursuant to the ALS statute, Officer Davis seized Wilkinson's Idaho driver's 
license, no. nd, also consistent with the ALS statute, served on 
Wilkinson the NOS Fonn. 
(6) Under the ALS statute, Wilkinson timely requested an administrative hearing 
before the lTD, ALS Hearing Section, whereupon the matter was set for an ALS 
hearing before ALS Hearing Officer Eric G. Moody. 
(7) By virtue of the fact that Officer Davis was unavailable for one of the scheduled 
ALS hearings, the matter was continued until the hearing that took place on 
December 2, 2009. During the time that the ALS proceeding was continued, ALS 
Hearing Officer Eric Moody agreed to enter a stay of the suspension of 
Wilkinson's driving privileges since, by operation of law under the ALS statute, 
she would have suffered a suspension 30 days following the service of the NOS 
Fonn which would have meant a commencement of her suspension on or about 
November 10, 2009. 
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(8) At the ALS hearings, Wilkinson's counsel submitted a number of exhibits that 
were admitted into the record, the most notable of which is Petitioner's Exhibit 
M, a CD-R recording of the proceedings that took place approximately 30 minutes 
before, and during, the time that Wilkinson submitted to the BrAC test. 
Following the ALS hearing that was conducted by a telephone conference call on 
December 2,2009, Wilkinson asked that the record remain open so that she could 
be afforded an opportunity to submit a written argument in support of vacating the 
suspension. 
(9) On December 17,2009 ALS Hearing Examiner Eric G. Moody issued his 
Findings of Fact and Conclusions of Law and Order (Decision) ruling that the 
suspension set out in the NOS Form would be "sustained." A copy of the 
Decision is attached hereto as Exhibit A and incorporated herein by reference. 
The heading before the lTD and case caption are set forth on Exhibit A. 
(10) According to the terms of the Decision, the ALS hearing officer quashed the stay 
order, such that Wilkinson's 90-day ALS suspension would commence on 
December 28,2009. 
(11) On December 31, 2009 Wilkinson timely filed a Request for Reconsideration 
before ALS Hearing Officer Eric G. Moody pursuant to IDAPA 39.02.72.600 and 
pursuant to Idaho Code § 67-5246(4). 
(12) However, ALS Hearing Officer Eric G. Moody set the matter for another hearing 
which was held on January 26,2010 and additional evidence was offered into the 
record including, but not limited to, 
(a) Officer Garth Davis testified at said hearing. 
(b) A Stipulation to Suppress BrAC results and State's Motion to Dismiss in 
the companion criminal case entitled State of Idaho v. Rebecca S. 
Wilkinson, Blaine County Case No. CR-09-2929, where the parties 
stipulated that the BrAC results obtained from Wilkinson on October 11, 
2009 would be suppressed from evidence for failure of the operator, Garth 
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Davis, to observe and monitor the Defendant during the requisite 15 
minutes before she submitted to the BrAC test. 
(c) An Order of Dismissal was entered into the ALS record where the 
companion DUI case against Wilkinson in Blaine County Case No. CR-
09-2929 was dismissed by Blaine County Magistrate R. Ted Israel after 
finding that Wilkinson's BrAC results "be suppressed from evidence for 
failure of the arresting officer/operator of the Intoxilyzer 5000 Breath 
Testing Machine, to properly observe and monitor the Defendant for 15 
minutes prior to the time that she submitted to the breath test." 
(13) While the matter was pending before ITD/ALS Hearing Section on Wilkinson's 
Request for Reconsideration and since her driving privileges became suspended 
on December 28,2009, on January 12,2010 Wilkinson filed with the ALS 
Hearing Section a Motion for Stay of Suspension of Driving Privileges and on 
January 14,2010 lTD issued a "PENDING ACTION" notifying Wilkinson that 
her ALS suspension was going to be "TEMPORARIL Y STOPPED: PENDING 
ADMINISTRATIVE HEARING AND HEARING OFFICER'S DECISION." 
(14) On February 11,2010, the ALS Hearing Officer issued his Amended Decision 
sustaining the suspension of Wilkinson's driving privileges under the ALS statute. 
(15) During the hearings on this matter before the ALS hearing officer, oral evidence 
was offered along with argument in colloquy that were presented to the ALS 
hearing officer. Those hearings were recorded by ALS. Based upon past 
experience, counsel for Wilkinson believes and therefor alleges that Hedrick 
Court Reporting possesses such recordings and that their address is P.O. Box 
578, Boise, ID 83701. 
PETITION FOR JUDICIAL REVIEW 
-4 
113 
l<1~ 
(16) A Statement of Issues for Judicial Review that Wilkinson intends to assert 
include, but are not necessarily limited to, the following: 
(a) Did Title 18, Chapter 80, of the Idaho Code, including but not limited to 
Idaho Code § 18-8002A, provide a basis to sustain the ALS suspension of 
driving privileges? 
(b) Pursuant to I. C. § 18-8002A(7), whether the arresting officer, Garth 
Davis, complied with the requirements of Idaho Code § 18-8004(4) and 
conducted the BrAC test on Wilkinson in compliance with the standard 
operating procedures and operator manual for the breath testing device 
used in this case; to wit: whether Officer Davis complied with the 15-
minute observation period and properly monitored and observed 
Wilkinson prior to the time that she submitted to the BrAC test. 
(c) Whether Wilkinson's due process rights were violated when Officer Garth 
Davis would not allow Wilkinson to call her attorney, despite repeated 
requests to do so, after she submitted to the BrAC test as recognized in 
State v. Carr, 128 Idaho 181. Accordingly, did ALS Hearing Officer Eric 
G. Moody err when he ruled against Wilkinson on that issue? 
(d) Was the decision sustaining the ALS in violation ofI. C. § 67-5279? 
(17) A transcript of the ALS proceedi,ngs is requested. 
(18) By reason of the acts of the Respondent it has been necessary for Wilkinson to 
retain the services of an attorney. Wilkinson has incurred and will continue to 
incur costs and attorney's fees. Wilkinson requests Respondent be ordered to pay 
her reasonable attorney's fees and costs incurred in this action. Should the matter 
proceed by default, reasonable attorney's fees shall be Three Thousand Dollars 
($3,000). Wilkinson is entitled to an award of attorney's fees and costs under I. C. 
§ 12-117, LR.C.P. 54(e) and any other applicable rule, statute or case law. 
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PRAYER FOR RELIEF 
WHEREFORE, Petitioner requests the following relief: 
(1) The Court enter an order staying the suspension of the Petitioner's driving 
privileges and that the order provide that the Petitioner's driving privileges will 
remain in effect and valid until a decision is issued by the Court on the Petition for 
Judicial Review. 
(2) That based upon the entire record in this case the Court find that the ITDI ALS 
order is in violation of statutory provisions, state and federal constitutional 
provisions, is not supported by substantial evidence in the record as a whole, and 
that the ALS hearing examiner's decision is arbitrary, capricious or an abuse of 
discretion. 
(3) The Court set aside the Amended Decision of ALS Hearing Examiner Eric Moody 
dated February 11,2010 and that the matter be remanded to ITD/ALS with 
instructions to vacate the ALS suspension of Wilkinson's driving privileges. 
(4) For an order declaring that the ALS hearing officer erred as a matter of law in his 
interpretation ofIdaho Code §§ 18-8002A, 18-8004(4) and 67-5270, et seq. 
(5) For an order finding that the ALS hearing officer acted without a reasonable basis 
in fact or law in sustaining the ALS suspension and the Decision was arbitrary, 
capricious, or an abuse of discretion. 
(6) For an award of attorney's fees and costs. 
(5) For an order or judgment granting such other and further relief as the Court deems 
just and equitable. 
DATED this ~ day of February, 2 10. 
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VERIFICATION 
STATEOFIDAHO ) 
) ss. 
County of Blaine ) 
I, BRIAN E. ELKINS, being first duly sworn upon oath, hereby depose and state: I am 
the attorney for Petitioner, Rebecca S. Wilkinson, in the above-entitled action; that service of the 
Petition has been made upon the Idaho Transportation Department pursuant to LR.C.P. S(i); that 
the Clerk of the administrative agency will be paid the estimated fee for the preparation of the 
transcript; that the Clerk of the agency will be paid the estimated fee for the preparation of the 
recoro. LcM 
BRIAN E. ELKINS 
SUBS~~~·~ •• ~WORN to before me this J.i!!!.. day of February, 2010. 
11>~" 0'" ...... r.., --.. ~~. " ••• + \ /J ~OTA.,.. \~\ ~ ... 1,-.. -.- :* : ~' JlUB\.\C : i "-i1 " ~ .. 'if ,. ~ ~ 
"-' .. l'e Of\~ t: ....... .. 
... ." ..... ",.," 
Notary Public for 
Residing at -_-6.0M:::3~f44-----­
Commission Expires -=--:::::'=::'-~:::...I..&L-_ 
CER'I~TE OF SERVICE 
1'1 
I HEREBY CERTIFY that on the day of February, 2010 I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
Driver Services/ ALS Hearing Section 
Idaho Transportation Department 
P. O. Box 7129 
Boise,Id. 83707-1129 
crim\wilkinson-JudicialReview.pet 
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IN THE IDAHO TRANSPORTATION DEP.~~~~~~ 
STATE OF IDAHO ~ 1EC2IH~~1~ 
IN THE MATIER OF THE 
DRIVING PRIVILEGES OF 
-----
REBECCA SUSAN WILKINSON 
) 
) 
) 
) 
) 
----------) 
8RIAN E. ELKINS 
ATIORNEY 
IDAHO D.L. NO.FA127022G 
FILE No. 332000025887 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAw AND 
ORDER 
This matter came on for Administrative License Suspension (ALS) 
hearing on .De'cember 02, 2009, by telephone conference. Brian Elkins, 
Attorney at Law., represented Wilkinson. 
"', 
The suspension set out in the Notice of Suspension served 
pursuant to Idaho Code § lS-S002A * is SUSTAINED. 
EXHIBIT LISTt 
The hearing examiner received the following exhibits into evidence 
as part of the record of the proceeding: 
1. Notice of suspension and temporary permit 
2. Evidentiary test results 
3. Sworn statement 
4. Copy of petitioner's driver's license 
5. Envelope from law enforcement agency 
!ZfjJICTATION S;UILE 
l2f C9fY l.:J ~AILED To~N~. 
ON ;2 . .:>. d..t 1BY "f''''---
6. Certificate of receipt of law enforcement documents 
7. Petitioner's hearing request 
8. Petitioner's driving record 
9. Response to request for discovery EXHIBIT A 
FINDINGS OF FAcr AND CONCLUSIONS OF LAW AND ORDER-1 
10.Subpoena-duces tecum 
11.Subpoena-civil 
i2.Subpoena-civil 
i3.Stay order 
14.Subpoena-civil 
lS.Certificate of service 
16.Subpoena-civil 
17. Certificate of service 
18. Subpoena-civil 
19. Certifi cate of service 
20. Subpoena-civil 
21. Certificate of service 
A. Instrument operations logs 
B. Return of service 
C. DVD 
D. Correspondence 
E. Photo-number 1 
F. Photo-number 2 
G. Photo-number 3 
H. Photo-number 4 
I. Photo-number 5 
J. Bail bond receipt 
K. DVD 
L. Petitioner's written arguments 
M. CD-R 
N. Correspondence 
THE HEARING EXAMINER HAS TAKEN JUDICIAL NOTICE OF THE 
FOLLOWING ITEMS: 
1. Records regularly maintained by ITD* 
FINDINGS OF FAG' AND CONCLUSIONS OF LAW AND ORDER - 2 
2. IDAPA§ Rules and manuals 
3. ISP** standards and procedurestt for breath testing instruments 
4. Idaho Statutes, city, and county ordinances and procedures 
5. Reported Court Decisions 
6. NHTSA H driving while impaired and SFSTs§§ testing manuals 
AOMINISTRATIVE PROCEEDINGS *** 
Mr. Elkins' comments and arguments: 
1. Wilkinson was not observed in compliance with the ISP Forensic 
Services SOP Section 3.1. 
2. Evidence submitted shows Officer Davis and Wilkinson's location. 
3. Exhibit 2 shows the observation period started at 2:26. 
4. Exhibit 3 notes a wristwatch was used to time the observation period. 
5. The record lacks how the wristwatch's time corresponds to Intoxilyzer 
5000 EN's clock. 
6. Considering Exhibit 2's 2:26, the fifteen-minute observation period 
would end at 2:41. 
7. Exhibit 2 notes Wilkinson's first subject test was at 2:39. 
8. Exhibit 3 provides Wilkinson's breath test results at 2:43. 
9. Officer Davis used his wristwatch to establish the 2:43 time. 
10.The Intoxilyzer 5000 EN displays two different subject test times. 
l1.It is suspicious Officer Davis noted one time for Wilkinson's two 
subject tests. 
12. The record shows a non-compliance with the observation period. 
13. Wilkinson was not closely observed. 
ISSUES RAISED AT HEARING IN ADDITION To ISSUES SET FORTH IN 
IDAHO CODE §18-8002Attt 
1. Was Wilkinson properly monitored prior to her breath test? 
2. Was Wilkinson denied access to an attorney? 
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FINDINGS OF FACT 
If having heard the issues raised by the driver; having considered 
the exhibits admitted as evidence; having considered the matter herein; 
and being advised in the premises and the law, make the following 
Findings of Fact: 
PURSUANT To IDAHO CODE §lS-S002A(7) THE PETITIONER HAS 
THE BURDEN OF PROOF By A PREPONDERANCE OF THE EVIDENCE 
REGARDING All IDAHO CODE §18-S002A STANDARDS AND ALL 
ISSUES RAISED By THE PETITIONER. 
1. 
DID OFFICER GARTH DAVIS HAVE LEGAL CAUSE To STOP THE 
VEHICLE WILKINSON WAS DRIVING? 
1. Officer Davis observed the vehicle driven by Wilkinson fail to maintain 
the vehicle's lane of travel by crossing the center and lane divider line.s 
in violation of Idaho Code §§49-630 and 49-637. 
2. Officer Davis had legal cause to stop the vehicle driven by Wilkinson. 
2. 
DID OFFICER DAVIS HAVE LEGAL CAUSE To BELIEVE WILKINSON 
VIOLATED IDAHO CODE §18-8004? 
1. Officer Davis observed Wilkinson driving a motor vehicle. 
2. Wilkinson exhibited the following behaviors: 
a. Smelled of an alcoholic beverage 
b. Admitted to consuming alcoholic beverages 
c. Slurred speech 
d. Glassy eyes 
e. Bloodshot eyes 
FINDINGS OF FACf AND CONCLUSIONS OF LAW AND ORDER - 4 
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3. Wilkinson met or exceeded the minimum decision points on the 
following SFSTs: 
a. The horizontal gaze nystagmus 
b. The 9-step walk and turn 
c. The one leg stand 
4. Officer Davis had sufficient legal cause to arrest Wilkinson and request 
an evidentiary test. 
3. 
DID THE EVIDENTIARY TEST RESULTS INDICATE A VIOLATION OF 
IDAHO CODE §§18-S004, lS-8004C, OR 18-8006? 
1. The analyses of Wilkinson's' breath samples indicated a BrAC*** of 
.165/.151. 
2. Wilkinson was in violation of Idaho Code §18-8004. 
4. 
WAS THE EVIDENTIARY TEST PERFORMED IN COMPLIANCE WITH All 
REQUIREMENTS SET FORTH IN IDAHO CODE AND ISP FORENSIC 
SERVICES SOPS? 
1. Officer Davis' affidavit states Wilkinson's evidentiary breath test was 
performed in compliance with Idaho Code and ISP Forensic Services 
SOPs. 
2. Wilkinson's evidentiary breath test was performed in compliance with 
Idaho Code and ISP Forensic Services SOPs. 
5. 
DID THE EVIDENTIARY TESTING INSTRUMENT FUNCTION PROPERLY 
WHEN THE TEST WAS ADMINISTERED? 
1. The evidentiary testing instrument used to test Wilkinson's breath 
sample completed a valid simulator solution check at 02:37 hours on 
October 11, 2009. 
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2. The valid simulator solution check approved the instrument for 
evidentiary testing in accordance with ISP Forensic Services SOP. 
3. The evidentiary testing instrument functioned properly when the test 
was administered. 
6. 
WAS WILKINSON ADVISED OF THE POSSIBLE SUSPENSION OF HER 
IDAHO DRIVING PRIVILEGE? 
1. Wilkinson was played the Idaho Code §§18-S002 and lS-S002A 
advisory recording prior to submitting to the evidentiary test. 
2. Although Wilkinson was interrupted several times when she was being 
advised of a recording, the DVD reveals an eventual completion of the 
recording and Officer Davis and Wilkinson reviewing the notice of 
suspension form prior to Wilkinson submitting to evidentiary testing. 
3. Statute and case law only provides a substantial advisement of the 
notice of suspension form and fails to show a violation occurs when a 
driver is interrupted during the reading or when the recording of the 
notice of suspension is being played. 
4. Wilkinson was advised of the consequences of refusing or failing 
evidentiary testing pursuant to Idaho Code §§lS-S002 and 18-8002A. 
7. 
WAS WILKINSON PROPERLY MONITORED PRIOR To HER BREATH 
TEST? 
1. Wilkinson was monitored prior to her breath test in compliance with 
ISP Forensic Services SOPs and Idaho Code. 
2. It is noted the times in the record for the fifteen-minute observation 
period do not correspond to each other. 
3. However, upon review of the DVD, when Officer Davis and Wilkinson 
are first observed entering the room up until the time Wilkinson's first 
subject test, the times shown on the DVD provide fifteen minutes had 
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elapsed prior to Wilkinson's breath test. 
4. Therefore, correlating times from a wristwatch to a breath-testing 
instrument's clock is an irrelevant issue. 
5. ISP Forensic Services SOP Section 3.1 states during the monitoring 
period the subject should not be allowed to smoke, drink, eat, or 
belch/burp. 
6. The SOPs do not mandate the driver should be advised of what is set 
forth in ISP Forensic Services SOP Section 3.1. 
7. Since Officer Davis did not discover any foreign material in Wilkinson's 
mouth there was no need to restart the fifteen-minute observation 
period. 
8. Case law allows non-certified jail personnel to monitor a driver during 
the fifteen-minute observation period. 
9. Wilkinson failed to submit any proof that the female jailer could not 
have properly obsred Wilkinson and informed Officer Davis of any 
irregularities occurring when the jailer was patting down Wilkinson. 
10.There is an allegation (appears) that Wilkinson had flicked something 
from her mouth during the observation period but proof by the 
preponderance of the evidence has not been provided into the record 
to support this assumption. 
11. Wilkinson has provided photos and numerous sequences of times when 
Officer Davis was not facing Wilkinson during the observation period 
and the distance where Officer Davis remained during the majority of 
the observation period. 
12. The DVD strongly shows Officer Davis having the capability in using 
other sensory methods during the observation period that would have 
detected the possibility of any actions by Wilkinson introdUCing any 
foreign matter during the observation period. 
13.An opportunity existed at this ALS hearing for Officer Davis to appear 
by subpoena as permitted by Idaho Code §18-8002A(7). 
FINDINGS OF FAG AND CONCLUSIONS OF LAw AND ORDER - 7 
XFt 
153 
14.0fficer Davis' appearance would clarify, explain, answer questions, and 
provide input on how he complied with ISP Forensic Services SOPs in 
monitoring Wilkinson prior to her evidentiary breath test. 
lS.Even though the subpoena was properly served and a phone number 
was provided to contact Officer Davis during the ALS hearing, shortly 
prior to Wilkinson's ALS hearing a request was made in not having 
Officer Davis appear. 
16. Wilkinson attempting to interpret her provided evidence to meet her 
burden of proof is not sufficient to overcome Officer Davis' standard 
(boiler point) language provided in Exhibit 3. 
17. Furthermore, no local case law has been provided in showing the 
method used to observe drivers at the Blaine County Jail or Officer 
Davis violates the fifteen-minute observation period. 
18. Upon review of Exhibit 2 Wilkinson's two subject tests differed by 
0.014 and were within ISP Forensic Services SOP Sections 3.2 and 
3.2.3 reqUirements. 
20.Exhibit 2's BrAe results strongly refute the possibility of an improper 
fifteen-minute observation period occurred before Wilkinson was 
administered an evidentiary breath test 
21.The record as submitted demonstrates a compliance with ISP Forensic 
Services SOPs in properly monitoring and observing Wilkinson prior to 
Wilkinson's evidentiary breath test. 
8. 
WAS WILKINSON DENIED ACCESS To AN ATTORNEY? 
1. Statute specifically sets forth a driver does not have a right to an 
attorney prior to any evidentiary testing. 
2. The notice of suspension in section 1 had informed Wilkinson of this 
denial of an attorney prior to evidentiary testing. 
3. The DVD also shows Officer Davis .explaining to Wilkinson that she 
does not have a right to an attorney prior to evidentiary testing. 
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4. Wilkinson has not submitted any proof in showing a request to contact 
her attorney was made after her evidentiary breath test. 
5. Likewise, it reasonable to deduce that Officer Davis or a jailer did offer 
an opportunity for Wilkinson to call an attorney after Wilkinson's 
evidentiary breath test. 
6. It appears if Wilkinson was able to call a bondsman, Wilkinson had the 
same chance to call an attorney. 
7. Wilkinson failed to meet her burden in showing she was denied access 
to an attorney after failing an evidentiary breath test. 
CONCLUSION OF LAw 
CONFLICTING FACTS, IF ANY, WERE CONSIDERED AND 
REJECTED IN FAVOR OF THE FOREGOING CITED FACTS. 
BASED UPON THE FOREGOING FINDINGS OF FACT, I 
CONC_LUDE THAT ALL OF THE REQUIREMENTS FOR 
SUSPENSION OF THE PETITIONER'S DRIVING PRIVILEGES 
SeT FORTH IN IDAHO CODE §§18-S002 AND lS-8002A 
WERE COMPLIED WITH IN THIS CASE. 
THE' FOLLOWING ORDER IS RENDERED: 
ORDER 
THE STAY ORDER IS HEREBY QUASHED AND THE 
SUSPENSION SET FORTH IN THE NOTICE OF 
SUSPENSION FOR FAILURE OF EVIDENTIARY TESTING 
SERVED BY OFFICER DAVIS ON OCTOBER 11, 2009, 
SHALL BE REINSTATED FOR 90 DAYS COMMENCING ON 
DECEMBER 28, 2009, AND REMAIN IN EFFECT 
THROUGH MARCH 28, 2010. 
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DATED this 17th day of December 2009 
Eric G. Moody 
ADMINISTRATIVE HEARING EXAMINER 
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Endnotes 
. Idaho's Implied Consent Statute 
t Idaho Transportation Department's (ITD hereafter) exhibits are numeric, 
Petitioner's exhibits are alpha 
I Idaho Transportation Department 
§ Idaho's Administrative Procedure Act 
** Idaho State Police 
tt Hereafter SOPs 
H National Highway Transportation Safety Administration 
§§ Standardized field sobriety tests 
*** Argument and testimony is summarized from record of hearing 
ttt Issues addressed under Idaho Code § 18-8002A(7) will not be repeated 
under Petitioner's issues 
:j::j::j: Breath Alcohol Concentration 
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BRIAN E. ELKINS, P.C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner SERVICE COpy 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCAS.~LKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2010-___ _ 
MOTION FOR STAY OF 
LICENSE SUSPENSION 
The Petitioner, Rebecca S. Wilkinson, by and through her attorney of record, Brian E. 
Elkins, moves this Court pursuant to LR.C.P. 84(m) for an order directing that the Idaho 
Transportation Department continue the stay that is currently in place on the suspension of the 
Petitioner's driving privileges that are authorized under Idaho Code § 18-8002A( 4)( a)(i). This 
motion is based upon the fact that the Petitioner has a meritorious claim for overturning the 
administrative agency's decision which upheld the suspension of the Petitioner's driving 
privileges even though the prosecutor, in the companion criminal case, conceded and stipulated 
that the arresting officer did not comply with the requirements of the Standard Operating 
MOTION FOR STA Y OF LICENSE SUSPENSION - 1 
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Procedures, or the Manual for the Intoxilyzer 5000 by failing to closely monitor and observe the 
Petitioner 15 minutes prior to the time that she submitted to the breath test. Based on that 
stipulation, Blaine County Magistrate Judge R. Ted Israel dismissed the companion DUI case. 
On two separate occasions the Idaho Transportation Department, while the administrative 
license suspension case was pending, issued stay orders, staying the suspension of the 
Petitioner's driving privileges that go into effect by operation of law under Idaho Code § 18-
8002A. Attached hereto as Exhibit A is the first "PENDING ACTION" dated November 5, 2009 
and the second one, attached hereto as Exhibit B, is dated January 14,2010 which was issued 
following the ALS Hearing Officer's Decision sustaining the suspension of the Petitioner's 
driving privileges. 
If a stay is not entered, the Petitioner's driving privileges will become suspended on 
February 25, 2010, and she will suffer extreme hardship through the loss of driving privileges. 
Furthermore, Petitioner will suffer irreparable damage if the ALS suspension is imposed as the 
controversy will most likely become moot after Wilkinson will have completely served her ALS 
suspension. 
This motion is based upon the entire record in this matter and such applicable provisions 
of the Idaho Administrative Procedures Act and IDAPA, statutes and Rules of Civil Procedure. 
Wilkinson agrees that this matter can be set for a hearing in 14 days so that counsel for 
lTD can be heard on whether a stay should remain in effect. 
Oral argument is respectfully requested. 
DA1EDthis 18 daYOfFe~C U 
BRIAN E. ELKINS 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the / r day of February, 2010, I caused a true and 
correct copy of the foregoing document to be delivered to the following in the method marked 
herein: 
v/ Mailed 
---
Hand-Delivered 
---
Faxed to 208-332-7810 
---
__ Faxed and mailed 
crim \wilkinson-suspen-stay .mot 
MOTION FOR STAY OF LICENSE SUSPENSION 
Driver Services/ ALS Hearing Section 
Idaho Transportation Department 
P. O. Box 7129 
Boise, ID 83707-1129 
U/Jd 
E.ELKINS 
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• 2083322064 ~ 39 p.m. il - 05-2009 2 /3 
IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise 10 83707·1129 (~~-8735 dmv.idaho.gov 
WILXINSON, REBECCA SUSAN 
BOX 4976 
UTCHtl'M ID 83340 
PENDING ACTION 
PHONE: (208) 334-8736 
NOVEMBER 05, 2009 
LIC/I:DENT NO: FA127022G 
FILE NUMBER: 332000025887 
DATE OP BIRTH: 11-14-1965 
THIS IS TO NOTIFY YOU THAT EFFECTIVE 12:01 A.M. NOVEMBER OS, 2009 I 
THE WITHDRAWAL PERIOD FOR: 
ADMIN LIC SUSP SAC .08+/DRUGS/INTOX SOBS I.C. IS-S002A 
IS TEMPORARILY STOPPED: 
PENDIRG ADHmISTRATIVE HUllING ARD HEARIBG OFFICERS DECISION 
YOUR CLASS 0 DRIVING PRIVILEGES ARB CLEAR UNLESS OTHERWISE NOTIFIED. 
THB ORIGmAL WITHDRAWAL DATES AU NO LONGER. VALID. IN THE EVENT THE 
WITHDRAWAL IS RE-BNlI'ORCED, CORRECTED DATES WILL BE ISSqED WITH CREDIT 
GIVEN FOR ANY TIME SPENT tJNl)BR Wl:TBDRAWAL. 
LICENSB ENCLOSED 
FORM 030 10025 r:XHIBIT ,4 - t 
. 
• 208~322064 p.m. 11-05-2Q09 
IN THE IDAHO TRANSPORTATION DEPARTMENT 
In the Matter of the 
Driving Privileges of 
WILKINSON, REBECCA SUSAN 
STATE OF IDAHO 
) 
) 
) 
) 
D.L No. FA127022G 
FILE No. 332000025887 
STAY 
ORDER 
-----------------------) 
Pursuant to Title 67, Idaho Code, and IDAPA rule 04.11,01 the Idaho 
Transportation Department is hereby ordered to stay WILKINSON, REBECCA SUSAN §18-
8002A suspension effective the 5th day of November 2009. The suspension shall be 
stayed indefinitely pending the written Findings of Fact and Conclusions of Law and Order. 
This stay shall not set precedent for stays in future Administrative License 
Suspension Hearings. j 
DATED, this 5th day of November 2009. 
~~ 
Hearing Examiner 
313 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707-1129 (2bg~~§4-8735 dmv.idaho.gov 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
PEHDIRG ACTION 
PHONE: (208) 334-8736 
JANUARY 14, 2010 
LIC/IDERT RO
FILE NUMBER  
DATE OF BIRT
THIS IS TO ROTIFY YOU THAT EFFECTIVE 10:04 A.M. JANUARY 14, 2010 
THE WITHDRAWAL PERIOD POR: 
ADMIN LIC SUSP BAC .08+/DRUGS/IHTOX SUBS I.C. 18-8002A 
IS TEMPORARILY STOPPED: 
PElfDIRG ADMINISTRATIVE HEA.R.ING AND HEARIRG OFFICERS DECISION 
YOUR CLASS D DRIVING PRIVILEGES ARE CLEAR UHLESS OTHBRWISE ROTIFIED. 
THE ORIGINAL WITHDRAWAL DATES ARE NO WRGER VALID. IN THE EVENT THE 
WITHDRAWAL IS RE-ENFORCED, CORRECTED DATES WILL BE ISSqED WITH CREDIT 
GIVEN FOR ANY TIME SPENT UNDER WITHDRAWAL. . 
FORM 030 
Cq ()f(;lAfliJl~ L.J dlE 
a~cy 0 MAILED 
TO 
ON I . ~/' BY ~~~ a:, 'If'x. 
,I .' 
, 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-2010- J~ 3 
ORDERSTAYlNG 
LICENSE SUSPENSION 
TO: THE IDAHO TRANSPORTATION DEPARTMENT 
The Petitioner's Motion for Order Staying License Suspension came before this Court on 
the Ie, day of February, 2010 with the Petitioner being represented by her attorney of record, 
Brian E. Elkins. Based upon the record in this matter and the fact that a Petition for Judicial 
Review was filed concurrently with the Petitioner's request for the entry of an order staying the 
suspension of her driving privileges, pursuant to Idaho Code § 67-5274 and Rule 83(m) of the 
Idaho Rules of Civil Procedure, to maintain the status quo and good cause otherwise appearing 
since there were stay orders previously entered by the Idaho Transportation Department - ALS 
Hearing Section, 
The Idaho Transportation Department IS HEREBY ORDERED TO STA Y Rebecca 
Susan Wilkinson's I. C. § 18-8002A driver's license suspension effective immediately until 
further order of the Court. The Petitioner's Driver's License Number i and the lTD 
File Number is 332000025887. 
ORDER STAYING LICENSE SUSPENSION 
- 1 
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This matter shall be set for a hearing on 1,-k:; ,2010, at q: ~ ~m. to 
provide counsel for the Idaho Transportation Department an opportunity to be heard on whether 
the stay remains in effect. 
DATED this..Jt day of February, 2010. 
ROBERT 1. EL~~ 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 19 day of February, 2010, I caused a true and 
correct copy of the foregoing document to be delivered to the following in the method marked 
herein: 
,.;-'''' Mailed 
Hand-Delivered 
--
__ Faxed to 208-332-7810 
Faxed and mailed 
--
Mailed 
--
--
Hand-Delivered 
__ Faxed to Fax Number 
crim \wilkinson-suspen-stay .ord 
ORDER STAYING LICENSE SUSPENSION 
Driver Services/ ALS Hearing Section 
Idaho Transportation Department 
P. O. Box 7129 
Boise,ID 83707-1129 
Hailey, ID 83333 
Brian E. Elkins 
Attorney at Law 
P. O. Box 766 
Ketchum, ID 83340 
- 2 
10014 IDAHO TRANSPORTATION DEPARTMENT Driver Services • P.O. Box 7129 
Boise ID 83707-1129 
(208) 334-8735 
dmv.idaho.gov 
WILKINSON, REBECCA SUSAN 
BOX 4976 
KETCHUM ID 83340 
PENDING ACTION 
PHONE: (20S) 334-S736 
FEBRUARY 22, 2010 
LIC/IDENT NO: 
FILE NUMBER:  
DATE OF BIRTH
THIS IS TO NOTIFY YOU THAT EFFECTIVE 12:01 A.M. FEBRUARY IS, 2010 , 
THE WITHDRAWAL PERIOD FOR: 
ADMIN LIC SUSP BAC .08+/DRUGS/INTOX SUBS I.C. 1S-S002A 
IS TEMPORARILY STOPPED: 
PENDING JUDICIAL REVIEW 
YOUR CLASS D DRIVING PRIVILEGES ARE CLEAR UNLESS OTHERWISE NOTIFIED. 
THE ORIGINAL WITHDRAWAL DATES ARE NO LONGER VALID. IN THE EVENT THE 
WITHDRAWAL IS RE-ENFORCED, CORRECTED DATES WILL BE ISSUED WITH CREDIT 
GIVEN FOR ANY TIME SPENT UNDER WITHDRAWAL. 
copy 
;};f{) 
--------------------------------------------------------------------------------~ 
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IDAHO TRANSPORTATION DEPARTMENT 
Driver Services • P.O. Box 7129 
Boise ID 83707-1129 
(208) 334-8735 
dmv. idaho. gov 
Date: February 22, 20 I 0 
Wally Hedrick 
Hedrick Court Reporting 
PO Box 578 
Boise, Idaho 83701 
Re: Rebecca Susan Wilkinson, A.L.S. File #332000025887 
Administrative License Suspension, Date of Hearing: December 1, 2009 & 
January 26, 2010 
Dear Mr. Hedrick 
Please find enclosed the 2 hearing recordings of the administrative hearings as 
referenced above. The first hearing is approximately 7 minutes 10ng(December 1, 2009) 
and the second hearing is approximately 11 minutes long (January 26, 2010). Please 
prepare an estimate of the transcription cost, and submit the estimate to the State's 
assigned attorney. Please send a copy of the estimate to my attention as well. The 
attorney representing the State in this case is: 
Timothy Stover 
Attorney at Law 
PO Box 5226 
Twin Falls ID 83303-5226 
208-736-9900 
If the transcript cannot be completed within 14 days of the receipt of the estimated 
cost, please notify the State's attorney. Upon completion of the transcript send the 
original and two copies to the State's attorney for filing with the court along with the 
administrative record. The final billing, of course, should go to the State's attorney. If 
you have any questions, please contact me at (208) 334-4465. 
+hl~ 
Hal Putnam, taw 
Driver Records Program Supervisor 
Driver Services 
enc: cd recordings(2) for Rebecca Susan Wilkinson COpy 
.?~t 
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HEDRICK 
COURT REPORTING 
TIMOTHY STOVER, ESQ. 
Attorney at Law 
P.O. BOK 5226 
Twin Falls, ID 83303-5226 
. COpy 
March 2, 2010 
RE: Rebecca Susan Wilkinson, A.L.S. File; #332000025887 
A.L.S., Date ofJ,Hearing: December 1:, 2009 & January 26, 2010 
Dear Mr. Stover: 
Per the request of the Supervisor of Driver Records, 
Hal Putnam, we are hereby providing you with an 
estimate of the transcription costs in th~ above 
entitled matter. 
Cost of preparing an original plus two copies from the 
cassette tape provided by the state, with an estimated 
length of 11 minutes is: 
$90.00 
Delivery time is 10 working days from the d .ate that we 
receive written authority to proceed from Petitioner's 
legal counsel. Petitioner's payment must! be received 
prior to delivery of the transcript • 
. Thank you. 
Sincerely, 
HED~~PORTING 
Jerr' S. Hedrick 
ICSR #61 
cc: Hal Putnam 
g~tk¥~_1978 
POST OFFICE BOX 578 
BOISE, IDAHO 83701 
208-33&'9208 
; 
, , 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BL 
Rebecca S. Wilkinson, 
Petitioner, 
vs. 
State ofIdaho Dep. Of Transportation, 
j FEB 2 4 2010 
) Jolynn Drage, Clerk District ) Case No. CV2010-0000123 Court Blaine County, Idaho 
) 
) PROCEDURAL ORDER GOVERNING 
) JUDICIAL REVIEW OF AGENCY 
) ACTION BY DISTRICT COURT 
___________ R_e~sp~o_n_de_n_t. __________ ) 
A Petition for Judicial Review has been filed in the above-entitled District Court 
seeking judicial review of state agency and local government actions. This Order, 
together with Rule 84, Idaho Rules o/Civil Procedure, (l.R.CP.) and the applicable 
statutes shall govern all proceedings before this Court. 
1. Petition for Judicial Review or Cross-Petitions for Judicial Review; Filing 
Fees: The petitioner's Petition for Judicial Review was filed February 18, 2010. A 
Cross-Petition for Judicial Review [has not been filed.] Ifnot already paid, all judicial 
review filing fees, if any, must be paid within seven (7) days after filing of the Petition 
for Judicial Review or Cross-Petition for Judicial Review. Failure to timely pay any filing 
fee shall be grounds for dismissal without further notice. 
2. Stays: Unless provided by Statute, the filing of a Petition or Cross-Petition 
does not automatically stay the proceedings and enforcement of the action of an agency 
that is subject to the Petition. Any application or Motion for Stay must be made in 
accordance with lR. CP. Rule 84(m). 
3. Form of Review: Pursuant to lR.CP. 84(e)(l), whenjudicial review is 
authorized by statute, judicial review shall be based upon the record created before the 
agency rather than as a trial de novo, unless the statute or law provides for the procedure 
or standard. If the authorized statute provides the district court may take additional 
evidence upon judicial review, it may order the same on its own motion or the motion of 
any party. If the statute provides that review is de novo, the appeal shall be tried in the 
district court on any and all issues, on a new record. Pursuant to lR.C.P. Rule 84(e)(2), 
the scope of review on petition from an agency to the district court shall be as provided 
by statute. 
4. Preparation of Agency Record; Payment of Fees: Pursuant to lR. c.P 
84(f), when the statute provides what shall be contained in the official record of the 
agency upon judicial review, the agency shall prepare the record as provided by statute. 
Otherwise, the documents listed in paragraph (3) of lR.C.P. Rule 84(f) shall constitute 
the agency record for review. Petitioner shall pay all fees as required for preparation of 
the agency record in accordance with lR.CP. Rule 84(e)(4). The clerk of the agency in 
accordance with lR.CP. Rule 84(e)(5) shall lodge the record with the agency within 14 
days of the filing of the Petition for Judicial Review. Any extension sought for 
preparation of the agency record shall be made by the agency to the district court. 
5. Preparation of Transcript, Payment of Fee: The Court requires the 
provision of a written transcript prepared from the recorded or reported proceedings. It is 
the responsibility of the Petitioner (or Cross-Petitioner, as the case may be) to timely 
arrange and pay for preparation of all portions of the transcript reasonably necessary for 
review. Pursuant to lR. CP. 84(g), the responsible party shall contact the agency clerk to 
determine the estimated cost of the transcript, and pay the estimated cost in accordance 
with lR. CP. 84(g)(l )(A) or (2)(A) as the case may be. The transcript shall be lodged 
with the agency within 14 days of the filing of the petition for judicial review in 
accordance with lR.CP. 84(g)(1)(B), (C) or 84(g)(2)(B)(C) as the case may be. The 
transcriber may apply to the district court for an extension of time, for good cause shown. 
6. Settlement of Transcript and Record. Pursuant to lR. CP. 840), and unless 
otherwise provided by statute, upon receipt of the transcript and upon completion of the 
record, the agency shall mail or deliver Notice of Lodging of Transcript and Record to all 
attorneys of record or parties appearing in person and to the district court. The parties 
shall have 14 days from the date of mailing of the notice to pick up a copy of the 
transcript and agency record and to object to the transcript or record. All fees for the 
preparation of the transcript and record shall be paid by the responsible party at or before 
the pick up of the agency record and transcript. Any objection to the record shall be 
determined by the agency within 14 days of receipt of the objection and the agency 
decision on the objection shall be included in the record on petition for review. Upon the 
failure of the party to object within 14 days, the transcript and record shall be deemed 
settled. Pursuant to lR. CP. 84(k), the settled record and transcript shall be lodged with 
the district court within 42 days of the service of the Petition for Judicial Review. 
7. Augmentation of Record- Additional Evidence Presented to District 
Court- Remand to Agency to Take Additional Evidence: Pursuant to lR. CP. 84(1) 
the agency record andlor transcript on review may be augmented upon motion by a party 
within 21 days of the filing of the settled transcript and record in the manner prescribed 
by lA.R. 30. The taking of additional evidence by the district court and/or agency on 
remand shall be governed by statute or lR. CP. 84(1). 
8. Briefs: The petitioner's brief shall be filed with the clerk within 35 days 
after lodging of the transcript and record. The respondent's brief (cross-petitioner' s brief) 
shall be filed within 28 days after service of petitioner's brief. The petitioner may file a 
reply brief within 21 days after service of respondent's brief. The organization and 
content of briefs shall be governed by lA.R. 35 and 36. PursuanttolR.C.P. 84(P) only 
one (1) original signed brief may be filed with the court; however, an additional copy of 
any brief will be plainly marked "Judge's copy" and will be provided for use by the 
2 
court, mailed or delivered to the judge in chambers. Copies of all briefs shall be served 
on all parties. 
9. Extensions of Time: Motions to extend the time for filing a brief shall be 
submitted in conformity with lA.R. 34(e). All other requests for extension of time shall 
be submitted in conformity with lA.R. 46. 
10. Motions: All motions shall be submitted in conformity with lR.CP. 84(0) 
and shall be heard with out oral argument unless ordered by the Court. 
11. Oral Argument: After all briefs have been filed, either party may set the 
matter for oral argument pursUaIit to lR. CP. 84( q). If neither party notices the matter for 
oral argument within 14 days of the filing of the last brief (or the time for filing briefs has 
expired) the Court will deem oral argument waived and the matter will be decided on the 
record, transcript and briefs. If the matter is set for oral argument, the form and 000 of../.' ~ 
argun)ent shall be governed by lA.R. 37. -;J:.f ~ I>-v fJ wi, F fl...- IVY{l..u ~ , J '1-1u.. _I 
:.s ~~: I:J.O f) d'j '0"" ~c..f 1- ~.j<. ''''' ~ fr<-~'s ,f'-fr\(,/~ 
12. Judgment or decision. The Court's decision will be by written -fv ~. 
memorandum which shall constitute the Judgment or Decision required by lR.CP. IA c 
84(t)(1). r () '-
13. Attorneys Fees and Costs on Appeal: Costs and attorneys fees on judicial 
review shall be claimed, objected to and fixed in accordance with LA. R. 40 and 41, 
provided that only one original signed claim, objection or supporting or opposing 
affidavit need be filed. 
14. Remittitur: If no notice of appeal to the Idaho Supreme Court is filed within 
forty-two (42) days after filing of the Court's written decision, the clerk shall issue a 
remittitur remanding the matter to the agency as provided in JR. c.P. 84(t)( 4). 
15. Failure to Comply: Failure by either party to timely comply with the 
requirement of this Order or provisions of the Idaho Rules of Civil Procedure or Idaho 
Appellate Rules, if applicable, shall be grounds for imposition of sanctions, including, but 
not limited to the allowance of attorneys fees, striking of briefs or dismissal of the appeal 
pursuant to lR. CP. 11 and 84(n) and lA.R. 11.1 and 21. 
DATED this Z--..$ day of 
tfra tmrict Judge 
3 ~ 
CERTIFICATE OF SERVICE 
I, undersigned, hereby certify that on the de.{ day of....J..:oo<:..;L.,;!...=-::"'="'...::q.,.,.c..-' 20_, I 
caused to be served a true and correct copy of the foregoing, by the thod indicated 
below, and addressed to the following: 
Brian E. Elkins 
PO Box 766 
Ketchum, ID 83340 
Driver Services/ ALS Hearing Section 
Idaho Transportation Department 
PO Box 7129 
Boise, ID 83707-1129 
BiJ.S. Mail 
( ) Hand delivered 
() Faxed 
( ) Court Folder 
(cofU.S. Mail 
( ) Hand delivered 
() Faxed 
() Court Folder 
CLERK OF THE COURT 
4 
11'4 
MAR-02-2010 TUE 02:18 PM CRIST/BRIAN ELKINS FAX NO, 1 328 p, 01 
BRIAN F .. BLKINS 
AT!"(lltNr:v AT r IIW 
A I'/(Ol Io:SSI ()Ni\1. C( )jll'(lIVil IC)N 
IllTrI>ll/tnur SQtl!\IU: 1'ltOll1 _,S!()Ni\J, uUIf DINt; 
211M M'I(!111' AVI'Ntl", Nt IIl'rlI 
I' () flOX ir.G 
'J1!1.!".I'! ION1?(21t1!}7U>~1.'H 
IW;''l)MIW (2Il8)7:U;·~,'iS 
I';"MMI~ bt'dkim;((!/cox,nct 
)<;I(TCI 'LIM. Jl 1,\/ j( I K.\,I'~' 
March 2, 2010 
Via Facsimile: 1-208-332-2002 
Elise Rising 
Admiustmli"I..' Assistanl, Driver Services 
Idah() Trallsportution Department 
P. O. Box 7J29 
Hoisr., II> S3701-J 129 
Ro: Rl!hl!ccli Susan Wilkinson v. Siale of Idaho, Department o/Trclnsportatioll 
Hlaine County Case No. CV"1O"123 
DcaI' Ms. ,Rising: 
As I wttS preparing to liJe the Petition for Judicial Review I spoke to Came at the ALS Hcaring 
Sectiol1 ,lIld she advised that the trllnscript of the various lwarings held in the above referenced 
IlwttC-f would be fotwnrued to Heurick !topol,ting antI that an estimate of the cost would be 
forwarded to me. 
So (h~lt I comply with the Di:;lnct Court's Proccdul"'dl Order Governing Judicjul Review of 
Anency Action by f)i~r.l'ict Court filed February 24.2010, it provides ill pa.ragraph 5 that r am to 
nrnmgc and pay for the preparation of the transcript. 1no order provides that I am to contact the 
agency ch:t'k to detccrnine the estimated cost of the Iranscript and provide paymellt. 'Ibis may 
nfrcady b~ in progress but 1 wanted 10 ~cnd written notice requesting the estimated cost ofthc 
transcript. Onc¢ thflt is determined, please forward it to my office nnd 1 will timely pay the cost. 
'r11:ll1k you for your aSl)tslancc ill this maHer. 
Brian E. Elkins 
BEr'::cc 
pc: Tim Slover 
Roheccll Wilkinson 
'1 ,., h 
.:::../0 
BRIAN E. ELKINS, P.C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner 
FILEDAM~ P.M 
APR 1 " 2010 
Jolynn !J.tage, Vstrlct 
COutf BIIIii» County, Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-IO-123 
MOTION TO CORRECT 
AGENCY RECORD 
Petitioner, Rebecca S. Wilkinson ("Wilkinson"), by and through her attorney, Brian E. 
Elkins, moves this Court pursuant to her initial Response to Notice of Lodging of Agency Record 
to request that the following pages be redacted from the record: R., pp. 69, 71, and 73. 
For reasons that are not entirely clear to counsel for Wilkinson, these pages are from 
another brief, on a completely different case, which found their way into the Petitioner's Written 
Argument in Support of Vacating Suspension contained in R., pp. 68-82. All that counsel for 
Wilkinson can offer as an explanation is that at the time the document was printed, office staff 
was recycling paper that had Green's Appellant's Brief on the back side of the pages. 
MOTION TO CORRECT AGENCY RECORD - 1 
-,.. 
.... -
This motion is based upon the entire record in this matter and an effort to make the 
agency record clear. 
Oral argument is not requested unless deemed necessary by the Court or the motion is 
objected to by the Respondent. 
DATED this () day of April, 2010. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 13 day of April, 2010 I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
../ Mailed 
---
Hand -Delivered 
---
Faxed to 208-736-9929 
---
Faxed and mailed 
---
crim\wilkinson-CorrectRecord.mot 
MOTION TO EDIT AGENCY RECORD 
Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 
Twin Falls, ID 83303-5226 
- 2 
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FILED 1M.....,......". 
BRIAN E. ELKINS, P.C. 
Attorney at Law 
208 Spruce Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail ;beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner 
APR 2 2 2010· 
Jolynn Dra{l8. Cl6rk DIstrIct 
Court Blsine County. Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, ) 
) Case No. CV-10-123 
Petitioner, ) 
v. ) ORDER CORRECTING 
) AGENCY RECORD 
STATE OF IDAHO, DEPARTMENT ) 
OF TRANSPORT A TION, ) 
) 
Respondent. ) 
) 
The Petitioner, Rebecca S. Wilkinson ("Wilkinson"), filed a Motion to Edit Agency 
Record requesting that R., pp. 69, 71, and 73 be redacted since there are evidently pages from an 
unrelated matter that were copied by lTD from the back side on three of the pages of the 
Petitioner's Written Argument in Support of Vacating Suspension. See R., pp. 68 - 82. 
There being no objection from the Respondent and good cause otherwise appearing 
therefor; 
IT IS HEREBY ORDERED that pages 69, 71 and 73 shall be redacted and stricken from 
the Agency Record. 
ORDER CORRECTING AGENCY RECORD 
- J 
/< 
DATED this ~day of April, 2010. 
RObert~~ 
District Judge 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ? d- day of April, 2010 I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
/Mailed 
---
Hand-Delivered 
---
__ Faxed to 208-736-9929 
Faxed and mailed 
---
~ailed 
---
Hand-Delivered 
---
Faxed to 726-9328 
---
Faxed and mailed 
---
Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 
Twin Falls, ID 83303-5226 
Brian E. Elkins 
Attorney at Law 
P. O. Box 766 
Ketchum, ID 83340 
Clerk of the Court 
crim\wilkinson-editrecord.ord 
ORDER CORRECTING AGENCY RECORD 
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ORIGfNAl m RrD 
BRIAN E. ELKINS, P.C. 
Attorney at Law 
208 Spruce A venue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner 
FILED A.M " P.  '1 
APR 2 8 2010 
~~ Drage, Cle . riel 
vvtirt Blaine County, Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner, 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-IO-123 
PETITIONER'S BRIEF 
l INTRODUCTION 
The above named Petitioner, Rebecca Susan Wilkinson ("Wilkinson"), through her 
attorney, Brian E. Elkins, submits the following brief in support of her Petition for Judicial 
Review. Wilkinson filed her Petition for Judicial Review on February 18, 2010 seeking, inter 
alia, an order from this District Court setting aside and vacating (reversing) the Amended 
Findings of Fact and Conclusions of Law and Order entered by an Administrative License 
Suspension (ALS) Hearing Examiner for the Idaho Transportation Department (lTD), dated 
PETITIONER'S BRIEF 
- I 
February 11,2010.1 See, Petition for Judicial Review, p. 6, para. 3.2 
11 PROCEDURAL HISTORY AND FACTS 
These legal proceedings were initiated on October 11, 2009, when Hailey police officer 
Garth Davis stopped a motor vehicle that was being driving by Wilkinson. Officer Davis 
stopped Wilkinson's vehicle after developing sufficient legal cause to make a vehicle stop.3 A 
short time after making contact with Wilkinson, she was arrested for driving while under the 
influence of alcohol in violation of Idaho Code § 18-8004 (DUI). Wilkinson was taken into 
custody and transported a short distance from North Main Street in Hailey to the Blaine County 
Public Safety Building (BCPSB) located in South Hailey. 
At the BCPSB Wilkinson was escorted by Officer Davis into a room which, for the sake 
of convenience, counsel for Wilkinson will refer to as the "Intox room." Based on Idaho law, 
and Idaho's implied consent statute, I.C. § 18-8002, Officer Davis requested that Wilkinson 
submit to a breath test to determine alcohol concentration through an Intoxilyzer 5000EN, serial 
number 68-013466, (Intox machine) in the Intox room. According to the "printer card" for the 
Intox machine,4 Wilkinson allegedly failed the evidentiary test for having a blood alcohol 
concentration (BAC) in excess of the legal limit which prompted Officer Davis to serve on 
Wilkinson the Notice of Suspension for Failure of Evidentiary Testing (advisory for Sections 18-
8002 and 18-8002A, Idaho Code) (hereinafter referred to as the NOS Form)5 whereupon 
Wilkinson's license was seized and she was served with the NOS Form pursuant to the 
requirements ofldaho Code § 18-8002A (ALS statute). Under the ALS statute, Wilkinson timely 
requested an ALS hearing pursuant to I.C. §18-8002A(7) before lTD and presented various 
lSee, Agency Record (hereinafter referred to as .oR"), pp. 125-139. 
2See, also, R., p. 145. 
3See, Officer Davis' Probable Cause Affidavit in Support of Arrest, R., pp. 4-6. 
4See, R., p. 3 
5See, R., p. 1. 
PETITIONER'S BRIEF 
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issues that could be raised at an ALS hearing.6 
Once a request is made for an ALS hearing, the ALS statute requires that the hearing be 
held within 20 days of the request for hearing.7 Wilkinson's ALS hearing was initially set for 
November 3,2009 at 9:00 a.m. before ALS Hearing Officer Eric Moody.s However, Officer 
Davis was not able to appear for the hearing set for that day9 and it was reset for December 1, 
2009 at 2:00 p.m. 10 
By operation oflaw, under the ALS statute, an ALS suspension goes into effect 30 days 
following the service of the NOS Form. See, I. C. § 18-8002A(4)(b). Since Officer Davis was 
unable to appear at the ALS hearing, the ALS Hearing Officer agreed to enter an order staying 
the ALS suspension "indefinitely pending the written findings of fact and conclusions of law and 
order."1J 
The ALS hearing was reset for December 1, 2009 and additional exhibits were offered by 
Wilkinson, most notably a CD which contained a digital recording of the events that transpired in 
the Intox room prior to the time that Wilkinson submitted to the breath test on the Intox machine. 
See, Petitioner's Exhibit M. As will be discussed in greater detail, it is Wilkinson's view that 
Officer Davis did not property "monitor" and "observe" her during the 15 minutes prior to the 
breath test (BrAC), as required by the manual and standard operating procedures for the Intox 
6See, R., pp. 10-13. See, also, the ALS statute which sets forth the statutory basis for 
allowing the suspension of driving privileges for 90 days for a first failure of evidentiary testing, who 
carries the burden of proof, and the issues that can be raised at the ALS hearing. 
7See, ALS statute, I. C. § 18-8002A(7), which reads in pertinent part, "If a hearing is 
requested, the hearing shall be held within twenty (20) days of the date the hearing request was 
received by the department unless this period is, for good cause shown, extended by the hearing 
officer for one ten (10) day period. Such extension shall not operate as a stay of the suspension and 
any temporary permit shall expire thirty (30) days after service of the notice of suspension .... " 
8See, R., p. 99. 
9See, R., p. 105. 
lOSee, R., p. 112. 
llSee, R., p. 25. 
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machine. 
At the ALS hearing, Wilkinson also requested that the hearing officer leave the record 
open for 15 days to allow Wilkinson sufficient time to supplement the record and also submit a 
written closing argument in support of an order vacating the ALS suspension.12 
Based upon the content of Petitioner's Exhibit M, the CD, counsel for Wilkinson decided 
not to call Officer Davis as a witness to testify at the ALS hearing. In an order dated December 
17,2009, the ALS Hearing Officer issued his Findings of Fact and Conclusions of Law and 
Order sustaining the ALS suspension (the first ALS Decision)Y On December 31,2009, 
pursuant to the Idaho Administrative Procedures Act (IDAPA) 39.02.72.600, Wilkinson timely 
ftled a Request for Reconsideration requesting the ALS Hearing Officer to reconsider his first 
ALS Decision and also allow the opportunity to further supplement the record and to call Officer 
Davis as a witness. 14 Also, since Wilkinson's driving privileges were going to become 
suspended on December 28, 2009 under the first ALS Decision,15 Wilkinson ftled a Motion for 
Stay of Suspension of Driving Privileges on January 12,2010,16 which was granted by the ALS 
hearing officer on January 14,2010.17 In response to Wilkinson's Request for Reconsideration, 
lTD set the matter for another telephone hearing for January 26, 2010 at 3 :00 p.m. before ALS 
Hearing Officer Eric Moody.18 
On January 8,2010 Wilkinson filed her supplement to the Request for Reconsideration 
and offered into the record a Stipulation to Suppress BrAC Results and State's Motion to 
12See, R., p. 118. 
13See, R., pp. 35-47. 
l4See, R., pp. 84-86. 
lSSee, R., p. 43. 
1 6See, R., pp. 96-98. 
17See, R., p. 165. 
18See, R., p. 121. 
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Dismiss which was filed in the companion criminal case. 19 There, Wilkinson's breath test results 
were suppressed from evidence "for failure of the arresting officer, Garth Davis of the Hailey 
Police Department, to observe and monitor the Defendant [Wilkinson] the requisite 15 minutes 
before she submitted to the breath test." 20 The companion criminal DUI case was dismissed and 
in an order filed by Blaine County Magistrate Judge, R Ted Israel dated January 7, 2010, the 
Order of Dismissal provided, inter alia, that the arresting officer failed ''to properly observe and 
monitor the Defendant for 15 minutes prior to the time that she submitted to the breath test. ,,21 
At the hearing on Wilkinson's Motion to Reconsider on January 26, 2010, Officer Davis 
testified before ALS Hearing Officer Eric Moody and agreed that he did not satisfy the 
requirements of the observation period because: "What hadn't been satisfied was the fact 'that I 
had my back turned to her [Wilkinson] multiple times."z2 Officer Davis also agreed that he failed 
to "monitor her closely during the IS-minute observation period" prior to the time that Wilkinson 
submitted to the breath test.23 It should not be missed that Officer Davis is required to be 
certified by the Idaho State Police to run a BrAC test on the Intox machine.24 
Notwithstanding the testimony of Officer Davis and the other exhibits and arguments 
submitted to the hearing officer, on February 11,2010, Eric Moody rendered the "Amended 
Findings of Fact and Conclusions of Law and Order" (the second ALS Decision) sustaining the 
ALS suspension to be imposed on Wilkinson.25 
Wilkinson timely filed her Petition for Judicial Review pursuant to I. C. § 18-8002A(8) 
19See, R., pp. 87-94. 
20See, R, p. 91. 
21See, R, p. 93. 
22See, Transcript of ALS Hearing held January 26, 2010 (hereinafter referred to as Tr., 
1126/2010) p. 5, Ls. 15-17. 
23Id., p. 6, Ls. 1-5. 
24See, Davis' PC Affidavit, R, p. 5 and ISP Standard Operating Procedure - Breath Alcohol 
Testing (Rev. 7/7/2009), Section 3.1.2, p. 6. 
25See, R., pp. 125-136. 
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and § 67-5270, et seq. and I.R.C.P. 84 to bring the matter before this Court. IDAPA governs the 
review ofITD decisions to deny, cancel, suspend, disqualify, revoke, or restrict a person's 
driver's license. See I.C. §49-20 1, 49-330, 67-5201 (2), 67-5270; see also, Bennett v. State, Dept. 
of Transp. 147 Idaho 141,206 P.3d 505 (Ct.App. 2009); Wheeler v. lTD, 148 Idaho 378, 223 
P.3d 761. 
111 ISSUES ON JUDICIAL REVIEW 
Based upon I.C. §67-5279(3), in the Second ALS Decision: 
A. Did the Hearing Officer violate statutory or constitutional provisions? 
B. Did the Hearing Officer exceed the agency's statutory authority? 
C. Did the Hearing Officer render findings that were made upon unlawful procedure? 
D. Did the Hearing Officer render findings that were not supported by substantial 
evidence in the record? 
E. Were the Hearing Officer's findings arbitrary, capricious,or an abuse of 
discretion? 
IV. STANDARD OF JUDICIAL REVIEW 
I.R.C.P. 84(e)(2) provides that the scope of judicial review on petition from an agency to 
the district court shall be as provided by statute. That statute, I. C. § 67-5279, was recently 
reviewed by the Idaho Court of Appeals In Re Schroeder, 147 Idaho 476, 210 P.3d 584 (Ct. App. 
2009), where Chief Judge Lansing noted: 
Upon judicial review, a hearing officer's decision must be affirmed unless the 
court determines that the hearing officer's findings, inferences, conclusions or 
decisions are: (a) in violation of constitutional or statutory provisions; (b) in 
excess of statutory authority of the agency; (c) made upon unlawful procedure; 
(d) not supported by substantial evidence on the record as a whole; or (e) 
arbitrary, capricious, or an abuse of discretion. I. C. § 67-5279(3). The 
reviewing court may not substitute its judgment for that of the hearing officer 
as to the weight ofthe evidence on questions of fact. 1. C. § 67-5279(1). In an 
appeal from a district court's decision where the district court was acting in its 
appellate capacity over the agency, this Court will review the agency record 
independently of the district court's decision. 
147 Idaho at 478. 
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A court should defer to to the agency's findings of fact unless they are clearly erroneous. 
Bennett v. State, Dept. oj Transp. , 147 Idaho 141,206 P.2d 505 (Ct. App. 2009). When this 
Court compares the record to the ALS hearing officer's first and second ALS Decsions, 
Wilkinson submits that they are indeed clearly erroneous and the Order must be vacated: even 
the Officer Davis, who has been trained on how to administer a BrAC test, agrees that he failed 
to comply with the procedures and regulations. Officer Davis' actions are also displayed, in 
living color, on the CD recording from the Intox room (Petitioner's Exhibit M) and it is so 
obvious that he did not properly observe Wilkinson, even the prosecutor stipulated to the fact and 
the DUI case was dismissed. 
V. THE RELEVANT ISSUE BEFORE THE ALS HEARING OFFICER 
Under the ALS statute, the ALS hearing officer is required to uphold the ALS suspension 
unless the officer finds, by a preponderance of the evidence, that the driver/petitioner has shown 
one of the several grounds enumerated in I. C. § 18-8002A(7) for vacating the suspension. One 
of these grounds include a finding that the alcohol concentration test was not conducted by a 
method that has been approved by the ISP pursuant to 1. C. § 18-8004(4). See I.C. 18-
8002A(7)( d). The ISP has been given the responsibility to promulgate regulations for 
administration of breath alcohol tests through I. C. §§ 18-8002A(3), 18-8004(4) and IDAPA 
11.03.01.013.03. The ISP has attempted to carry out that responsibility through the creation of 
standard operating procedures and training manuals for the use of breath test instruments and, in 
particular with respect to this case, the Intoxilyzer 5000EN. 
The Intoxilyzer 5000 - Operator's Training Manual (March 2007) (hereinafter referred to 
as the Manual) contains a section on page 8 devoted to the "IS-minute waiting period (15 
MWP)." Attached hereto as Exhibit A are the relevant pages out of the Manual. Here is the 
pertinent passage from the Manual with respect to the 15 MWP: 
The mucus lining of the mouth cavity and nasal passages stores alcohol 
for some time after a person consumes alcohol. Normal body 
processes eliminate residual mouth alcohol within 15 minutes. 
Monitor the subject for 15 minutes. During this time, the subject may 
not smoke, consume alcohol, eat, belch, vomit, use chewing tobaccQ, 
or have gum or candy in the mouth. Ifbelching or vomiting does occur 
or something is found in the mouth, have it removed and wait an 
PETITIONER'S BRIEF 
-7 
additional 15 minutes. 
OPERA TING PROCEDURE FOR A BREATH TEST: 
Observe subject for 15 minutes. 
The subject should not drink, smoke or use any type of oral medication 
during this time. 
(Emphasis in bold in original, and emphasis in italics added.) 
Exhibit A-2, Manual, p. 8. 
The ISP, Standard Operating Procedure - Breath Alcohol Testing (Revised 7/7/2009) 
(SOP) also governs BrAe tests on the Intox machine and the relevant pages from the SOP are 
attached hereto as Exhibits B. In paragraph 3.1, SOP, p. 6 (Exhibit B-2), it reads: 
Prior to evidential breath alcohol testing the subject must be 
monitored for fifteen (15) minutes .... 
3.1.4 The operator may elect a blood test in place of the breath 
alcohol test if there is a failure to complete the fifteen minute 
monitoring period successfully. 
3.1.5 During the monitoring period, the operator must be alert for 
any event that might influence the accuracy of the test. 
3.1.5.1 The operator must be aware of the possible presence of 
mouth alcohol as indicated by the testing instrument ... 
3.1.5.2 If, during the 15 minute waiting period, the subject vomits or 
is otherwise suspected of regurgitating material from the stomach, 
the 15 minute waiting period must begin again. 
(Emphasis in bold in original; emphasis added in italics.) 
For additional insight on the requirements of observing and monitoring a suspect during the 15 
MWP, the SOP contains a provision for the situation where the first two breath samples differ 
by more than .02 where it reads: 
3.2.3.1 Unless mouth alcohol is indicated or suspected, it is not 
necessary to repeat the IS-minute waiting period to obtain a third 
breath sample. 
See, SOP, pp. 6 and 7. 
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In summary, as it can be seen from these passages out of the Manual and SOP, one of the 
most important requirements of the operating procedures for a BrAC test, is for the police officer 
to closely monitor and watch the driver 15 minutes prior to the test. Because if that person burps, 
or regurgitates fluid from her stomach, then we have a tainted BrAC test that degrades the entire 
prosecution for the serious charge of DUI. 
Accordingly, as can be seen from the information provided thus far, the primary issue 
before the ALS hearing officer is whether Officer Davis properly observed and monitored 
Wilkinson during the 15 MPW and Wilkinson contends that, as we found in the companion 
criminal case, and a review of the CD, that it was evident that it was not. To be clear, this issue 
does not question whether Officer Davis was with Wilkinson for the requisite 15 minutes prior to 
the time that she submitted to the first breath test: It is clear that Officer Davis was in the same 
room with Wilkinson for 15 minutes but, rather, the issue is whether he properly monitored her 
and observed her sufficiently so that he could be "alert" for any event that might affect the 
integrity of the breath test. 
VI ARGUMENT 
A. THE ISSUE IS RES JUDICATA OR BARRED BY COLLA TERAL ESTOPPEL 
In the first ALS Decision,26 the ALS Hearing Officer, while sustaining the ALS 
suspension, that: 
17. Furthermore, no local case law has been provided in showing the method 
used to observe drivers at the Blaine County jailor Officer Davis violates the 
IS-minute observation period.27 
In her Request for Reconsideration, in paragraph 3, inter alia, Wilkinson indicated: 
Also, in paragraph 17, page 8 of the Findings of Fact and Conclusions of Law 
and Order, the ALS hearing officer points to the lack of "local case law" to 
show that the method used for observing drivers at the Blaine County jail 
violates the IS-minute observation period. The petitioner will be having an 
evidentiary hearing in the companion criminal case on January 7, 2010 and 
once the results of that hearing are decided by Blaine County Magistrate R. 
26See, Findings of Fact and Conclusions of Law and Order dated December 17,2009, R.,pp. 
35-44. 
2 7Id., R., p. 42. 
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See, R., p. 85. 
Ted Israel, the Petitioner requests an opportunity to submit that information 
to the ALS hearing officer assigned to this case. 
Indeed, after the evidentiary hearing that was scheduled for January 7, 2010, Wilkinson 
filed a Supplement to Petitioner's Request for Consideration which included a stipulation to 
suppress the breath test results and an order of dismissal.28 
As contained in the Order of Dismissal, R., p. 93, Blaine County Magistrate Judge held: 
R., pp. 93-94. 
IT IS HEREBY ORDERED that the Defendant's breath tests results for 
alcohol concentration be suppressed from evidence for failure of the arresting 
officer/operator of the Intoxilyzer 5000 breath testing machine, to properly 
observe and monitor the Defendant for 15 minutes prior to the time that she 
submitted to the breath test. 
Whereupon the State moved to dismiss the citation, no. 25887, which 
charged the Defendant with driving while under the influence of alcohol, in 
violation of Idaho Code § 18-8004 filed in this matter; and there being no 
objection from the Defendant, this case shall be DISMISSED, with prejudice. 
After wanting local case law, and then rejecting it, the ALS hearing officer said: 
R., p. 135. 
Officer Davis and the prosecutor agreeing to vacate [sic] the criminal 
proceeding is a separate matter and does not have any affect in the civil 
proceeding pursuant to Idaho Code § 18-8002A(7). 
The ALS hearing officer abused his discretion and, among other things, was arbitrary and 
capricious in his analysis of this issue. 
InState v. Gusman, 125 Idaho 805, 874 P.2d 1112 (1994), the Idaho Supreme Court, on a 
Petition for Review, was called upon to review the decision made by the Idaho Court of Appeals 
that involved the issue of res judicata and collateral estoppel in a DUI/refusal situation. The 
Defendant was arrested for DUI and an issue was raised about who was driving the car when the 
officer made the motor vehicle stop. The opinion indicates that the police officer believed that 
2 BSee, R., pp. 87-94. 
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the defendant switched seats with the passenger but ultimately Gusman was requested to submit 
to a breath test, which he refused. See, Idaho Code § 18-8002. Gusman requested a BAC 
hearing, under I.C. § 18-8002 and Gusman was the only witness to testify. The trial court found 
that, based upon the testimony of Gusman, that Gusman was not driving at the time of the stop 
and dismissed the BAC refusal case. 
During the DUI case, Gusman moved the court for a dismissal based upon the findings 
made at the BAC hearing relying upon collateral estoppel. That was denied by the trial court and 
Gusman entered a conditional guilty plea pursuant to I.C.R. 11 so he could appeal the matter. 
The Gusman court discussed the differences between res judicata (claim preclusion) or 
collateral estoppel (issue preclusion) and noted that the doctrine of res judicata applies to actions 
between the same parties upon the same claim or demand. "[T]he former adjudication concludes 
parties and privies not only as to every matter offered and received to sustain or defeat the claim 
but also as to every matter which might and should have been litigated in the first suit." 
[Citations omitted.] State v. Gusman, 125 Idaho at 807. 
Wilkinson submits that lTD is a "privy" to the State and the same claim, demand and 
issue was presented in both matters. In fact, contrary to the State's effort in the BAC hearing in 
Gusman, in the ALS hearing, extensive testimony and evidence was presented to the ALS 
hearing officer. It may have been the situation in Gusman that the State did not vigorously 
prosecute the BAC Refusal hearing (since it did not call witnesses - e.g., the arresting police 
officer) but it Wilkinson we have the flip side, where the State's case was fully represented in not 
only the criminal case, but also the ALS case where the arresting officer testified and the video 
CD shows the noncompliance with the 15 MWP. 
As further discussed in Gusman, collateral estoppel "works to prevent the relitigation of 
issues of ultimate fact." Id at 808. [Citations omitted.] 
The five-factor test which must be considered by a court in determining whether 
collateral estoppel will act as a bar was set forth in Gusman and reads: 
(1) The party against whom the earlier decision is asserted had a full and fair 
opportunity to litigate the issue decided in the earlier case; 
(2) The issue decided in the prior litigation was identical to the issue 
presented in the present action; 
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ld. at 808. 
(3) The issue sought to be precluded was actually decided in the prior 
litigation; 
(4) There was a final judgment on the merits in the prior litigation; and 
(5) The party against whom the issue is asserted was the party or in privity 
with the party in the prior litigation. 
Running through those five factors it can quickly be seen that collateral estoppel should 
act as a bar in the ALS proceeding. and now before this Court on judicial review as a result of the 
proceedings that took place in the companion criminal case which resulted in the findings 
contained in the Order of Dismissal- that Wilkinson was not properly monitored and observed 
during the 15 MWP. The Parties had a full and fair opportunity to litigate the issue in the 
criminal case and the ALS case. 
The Idaho Supreme Court ruled against Gusman because the Court found that the State 
did not have a full and fair opportunity to litigate the issue in the BAC Refusal case. Quite the 
opposite occurred in this case where Officer Davis and Hailey City Prosecutor Frederick 
Allington reviewed the CD in question. Petitioner's Exhibit M. and concluded and stipulated that 
Officer Davis did not properly observe and monitor Wilkinson prior to the time that she 
submitted to the breath test. This issue has not only been decided by the police officer. but also 
by the prosecuting attorney and an order was entered by a Blaine County Magistrate finding that 
the IS-minute observation period was violated by Officer Davis' failure to observe and monitor 
Wilkinson prior to the breath test. 
The words that describe the ALS hearing officer's handling of this issue and his 
intransigence are clearly enumerated in I. C. § 67-5279(3): they are. quite simply, "arbitrary, 
capricious [and] an abuse of discretion." The ALS hearing officer's decision is also in violation 
of constitutional under the doctrines of res judicata, collateral estoppel and with respect to the 
statutory provisions, the ALS hearing officer failed to recognize a blatant violation of the Manual 
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and SOP.29 In essence, the ALS hearing officer substituted his views, without any support in the 
record, for those of a certified operator of the Intox machine. 
Based upon the foregoing, and, at a minimum, the doctrine of collateral estoppel, the 
decision in the criminal case should stand as a bar to a relitigation of the issue before the ALS 
hearing officer. The ALS Hearing Officer, in his first ALS Decision, complains that Wilkinson 
failed to point to any "local case law ... showing the method used ... violates the fifteen-minute 
observation period" and subsequently Wilkinson showed the hearing officer that it does violate 
15 MWP: but he then rejects it saying that are different cases. That is arbitary, capricious and an 
abuse of discretion. 
The second ALS Decision sustaining Wilkinson's suspension should be vacated and 
remanded with directions to vacate the driver's license suspension or, as the district court did in 
Ater v. Bureau of Occupational Licenses, 144 Idaho 281, 160 P.3d 438, this Court can simply 
enter an order vacating the ALS suspension and not bother with a remand. 
V1 THE ALS HEARING OFFICER ERRED BY FINDING THAT OFFICER DAVIS 
ADEQUATELY SATISFIED THE REQUIREMENTS OF OBSERVING AND MONITORING 
WILKINSON PRIOR TO THE BREATH TEST. 
Again, considering 1. C. § 67-5279, the ALS hearing officer's conclusion that Officer 
Davis complied with the requirements of the IS-minute observation period were in violation of 
"statutory provisions" and "not supported by substantial evidence on the record as a whole" and 
were "arbitrary, capricious and an abuse of discretion." On a cursory review of both ALS 
decisions, the hearing officer's findings with respect to compliance with the 15 MWP easily 
supports a finding by this Court of an abuse of discretion and that they were arbitrary and not 
supported by substantial evidence on the record as a whole. 
For example, compare the findings between the first decision and the second decision, R., 
pp. 35-47 and R., pp. 125-139. In particular, compare the section on R., p. 40 and R., p. 132 
29 Administrative regulations are subject to the same principles of statutory construction as 
statutes. Wheeler v. lTD, supra. The "administrative regulations" have been established by the ISP 
through the Manual and SOP. See, IDAPA 11.03.01.,013.03. Thus the Manual and SOP are 
construed as "statutes" for purposes of statutory construction under judicial review. See also, In re 
Schroeder, 147 Idaho at 479. 
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which is identified as "7. Was Wilkinson properly monitored prior to her breath test?" It is 
amazing, and disturbing to see, that the 21 findings of fact are exactly the same - they mirror each 
other. A number of findings in the second ALS Decision are not supported by the record. The 
ALS hearing officer may have added section 9 to his amended decision but, still, his 21 findings 
of fact contained in section 7 are the same in each opinion. If you look at both decisions, one 
would think that Officer Davis still did not appear and testifY at the hearing on January 26, 
2010.30 
The most blatant and outrageous findings are set forth in paragraphs 12-17 of section 7 
recited in both decisions. See, R., pp. 41-42; p. 133. They are: 
13. An opportunity existed at this ALS hearing for Officer Davis to 
appear by subpoena as permitted by Idaho Code § 18-8002A(7). 
14. Officer Davis' appearance would clarifY, explain, answer questions, 
and provide input on how he complied with ISP Forensic Services' 
SOPs in monitoring Wilkinson prior to her evidentiary breath test. 
15. Even though the subpoena was properly served and a phone number 
was provided to contact Officer Davis during the ALS hearing, 
shortly prior to Wilkinson's ALS hearing a request was made in not 
having Officer Davis appear. 
16. Wilkinson, attempting to interpret her provided evidence to meet her 
burden of proof is not sufficient to overcome Officer Davis' standard 
(boiler point) language provided in Exhibit 3. 
17. Furthermore, no local case law has been provided in showing the 
method used to observe drivers at the Blaine County jail where 
Officer Davis violates the IS-minute observation period. 
As pointed out above, at the hearing on January 26, 2010 Officer Davis did have 
an opportunity to appear and explain and answer questions on whether "he complied with 
ISP Forensic Services SOPs in monitoring Wilkinson prior to her evidentiary breath test." 
See, R., p. 42 and 133, Finding of Fact, section 7, para. 14, p. 9. 
30See , the second ALS Decision, R., p.l25: "The reconsideration hearing came for hearing 
on January 26, 2010." But the Tf., 1/26/2010 shows that Officer Davis was called as a witness. 
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To highlight Officer Davis' testimony at the ALS hearing on January 26, 2010, the 
following discussion clearly settles this issue: 
Q. [by Elkins] Okay. And based on that, you and Mr. Allington agreed 
that the requirement that you monitor her [Wilkinson] closely during the 
I5-minute observation period had not been satisfied. Right? 
A. That's correct.31 
In an abuse of discretion and in an arbitrary and capricious fashion by making a finding 
not supported by substantial evidence on the record as a whole, the ALS hearing officer does not 
consider this testimony in his Amended Findings in section 9 of his decision dated February 11, 
2010. See, R, pp. 134-135. 
On the other hand, the ALS hearing officer believes that even while Officer Davis had his 
back turned to Wilkinson "multiple times during the monitoring period" he was able to use other 
senses including, unbelievably, the "additional assistance from an echo in the room during the 
monitoring period." See, R, p. 135. 
Once the Court reviews Exhibit M and considers the pictures that were offered into the 
record before the ALS hearing officer, the Court will be able to appreciate the distance between 
Officer Davis, while he worked in the comer next to the Intox machine (see, R., p. 63, 
Petitioner's Exhibit G) and where Wilkinson was seated on the bench as depicted in Petitioner's 
Exhibit H, R, p. 64. As shown on Petitioner's Exhibit I, R., p. 65, the distance from comer to 
corner is 18 feet and where Wilkinson was seated was approximately 15-16 feet from where 
Officer Davis was working at various times with his back turned to Wilkinson. These distances 
and factors are important when compared to other cases decided by the Idaho Appellate courts. 
For a recent case that discusses judicial review of an ALS decision and the requirements 
of the 15 MWP and the monitoring period, see, Bennett v. State, Department a/Transportation, 
147 Idaho 141,206 P.3d 505 (Ct. App. 2009) where the Court of Appeals affirmed Nez Perce 
County District Judge Brudie in vacating an ALS suspension for failure of the officer to properly 
monitor and observe the driver for 15 minutes prior to submitting to the test. Relying on State v. 
3lSee, Tr., 1126/2010, p. 6, Ls. 1-5. 
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Carson, 133 Idaho at 453, 788 P.2d at 227, the Bennett court noted that ''the monitoring period is 
required in order to rule on the possibility of alcohol or other substances have been introduced 
into the subject's mouth from the outside or by belching or regurgitation. The level of 
surveillance must be such as could reasonably be expected to accomplish the purpose of the 
requirement." 147 Idaho at 144. At the ALS hearing, Bennett testified that the police officer left 
room twice during the 15 MWP but the hearing officer, relying on the officer's probable cause 
affidavit which contained "boiler point,,32 language from a computer-generated form where the 
officer checked off that he followed proper procedures. 
However, when specific, credible evidence demonstrates a violation of proper 
procedures, the affidavit alone is insufficient to support a finding that proper 
procedures were followed. Thus, the hearing officer's finding that the breath 
test was conducted in compliance with procedural standards is not supported 
by substantial evidence in the record as a whole. Therefore, the district court 
did not err in vacating the hearing officer's decision. 
Bennett v. State, 147 Idaho at 145. 
In reviewing all of the Idaho appellate cases that analyze this issue, it appears that the 
cases come down on whether the officer kept the suspect in his peripheral view and within 10 
feet during the 15 MWP. For example, in State v. Remsburg, 126 Idaho 338,882 P.2d 993 (Ct. 
App. 1994), the court held that the 15 MWP "must occur immediately prior to the administration 
of the test" and found that the officer satisfied the requirements of the SOP and Manual and did 
not require that the officer "unswervingly observed" or "stared fixedly" at the suspect. In 
Remsburg, the officer was seated next to the suspect and the officer testified that the "observed 
Remsburg" for the 15 MWP and that she did not burp, belch or vomit. However, in State v. Vtz, 
125 Idaho 127,867 P.2d 1001 (Ct. App. 1993), the court held that where an officer had left the 
"area" where the suspect was being detained, such actions did not comply with the monitoring 
and observing requirements of the 15 MWP. 
State v. Carson, 133 Idaho 451,988 P.2d 225 (Ct. App. 1999) is instructive because that 
32See, R, p. 133, para. 16 where the Wilkinson ALS Hearing Officer places reliance, and 
refers to the language in the police officer's probable cause affidavit, as "boiler point" whereas the 
Bennett court discounts statements contained in computer generated PC affidavits and disapproved 
of similar provisions. 
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• 
is the case where the suspect was in the back seat of an ISP patrol car where the officer was 
trying to use that transport time as part of the 15 MWP. Even though the ISP trooper and Carson 
were in close proximity, the fact that the trooper did not keep Carson in his peripheral view is 
significant. 
At the evidentiary hearing, the ISP officer testified that, in his opinion, he had conducted 
the necessary observation while transporting Carson to the Washington County facility even 
though Carson was placed in the back seat, passenger side of the police cruiser and turned on a 
light over the rear door so that Carson was illuminated. Carson's hands were also handcuffed 
behind his back (i.e., Carson could not put anything in his mouth) and, supposedly, the ISP 
officer "intermittently observed Carson in the rear view mirror and listened for any indication of 
belching or regurgitation." Jd The ISP trooper acknowledged that during the drive from Payette 
County to Washington County rain was falling and the vehicle's windshield wipers were 
operating and he acknowledged that he wore a hearing aid in his left ear. In its holding, the 
Carson court noted: 
It is apparent from the manual that the observation period is required in order 
to rule out the possibility that alcohol or other substances have been 
introduced into the subject's mouth from the outside or by belching or 
regurgitation. It is a precaution that is necessary to insure the validity of the 
test results. Although the observation requirement does not mandate that an 
officer "stare fixedly" at a test subject for the full fifteen-minute period, 
Remsburg, 126 Idaho at 340, 882 P .2d at 995, the level of surveillance must 
be such as could reasonably be expected to accomplish the purpose of the 
requirement. 
In this case, during the trip to the Washington County Sheriff's office, Officer 
Miller's attention necessarily was devoted primarily to driving. He visually 
observed Carson only intermittently through glances at the rear-view mirror. 
Evidence presented at the motion hearing and common experience tell us that 
the officer's ability to use his hearing as a substitute for visual observation 
was impeded by noise from the automobile engine, tires on the road surface, 
rain and windshield wipers. There is also evidence that the officer's powers 
of aural observation were compromised by a hearing impairment. In our 
view, the State's foundational evidence did not demonstrate a mode of 
observation that would be likely to detect belching, regurgitation into the 
mouth, or the like. The circumstances of this case are not comparable to 
those presented in Remsburg, supra, where we held that an officer need not 
maintain constant visual contact with the subject for fifteen minutes. 
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Although in that case the officer's attention was occasionally diverted from 
the subject while he read an advisory form to her and programmed the test 
equipment, there was no evidence that other factors impeded the officer's 
ability to hear or smell. In the instant case, by contrast, the evidence shows 
that numerous sources of noise, the officer's hearing impairment, and his 
position facing away from Carson, would substantially impair his ability to 
supplement his visual observation with his other senses to insure that nothing 
occurred that would affect the validity of the test. Because the foundational 
requirements for admission of the breath test were not established in this 
case, the evidence should have been excluded. (Emphasis added.) 
133 Idaho at 453. 
See, also, State v. Charan, 132 Idaho 341, 971 P.2d 1165 (Ct. App. 1999) where the court 
made a point in the recitation of the facts that the operator of the Intox machine kept the suspect 
in his "peripheral" view while he got up to go about nine or ten feet away to do paperwork. See, 
also, State v. Stump, 146 Idaho 857, 203 P.3d 1256 (Ct. App. 2009), where the officer kept the 
defendant in his "direct or peripheral vision at all times" and was within eight to ten feet of the 
suspect and never left the room. Then, see State v. Defranco, 143 Idaho 335, 144 P.3d 40 (Ct. 
App. 2006) where 15 MWP was not satisfied where an ISP trooper briefly left the presence of a 
suspect to retrieve an item out of the trunk of his patrol car before having Defranco submit to a 
breath test on an Alco Sensor breath testing machine in his patrol car. 
Against this backdrop, we turn to the present issue raised by Wilkinson. At the hearing 
on December 1, 2009 counsel for Wilkinson pointed out some of the deficiencies made apparent 
by the documents generated by the arresting officer. On Exhibit 2, R., p. 3 (the Intox print card) 
Officer Davis indicates that the "time first observed" was at 2:26 and the first breath test is noted 
at 2:39 which would be two minutes shy of the expiration of the 15-minute observation period. 
In his Probable Cause Affidavit, Exhibit 3, R., p. 5, Officer Davis states, in relevant part, that he 
transported Ms. Wilkinson to the Blaine County Jail and, 
upon arrival I checked Rebecca's mouth for any foreign substances and 
began my waiting period at 0226 hours, according to my personal 
wristwatch. I played the ALS audio tape for Rebecca. After the ALS tape 
finished I asked Rebecca if she had any questions and she stated it was a 
lot of information to hear. I handed Rebecca the ALS form for her to read. 
I asked Rebecca if she wished to continue and she stated she would give a 
breath sample. At 0243 hours, according to my personal wristwatch, 
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Rebecca's BAC revealed .165 and .151 .... 
A couple of things stand out from the above quoted language: Officer Davis does not 
correlate his "personal wristwatch" to the clock on the Intox machine; he does not state that 
Rebecca submitted to the breath test after complying with the 15 MWP; he does not indicate that 
he closely observed or monitored Wilkinson during the 15 MWP nor does he indicate that she 
did not burp or belch, regurgitate or put anything in or take anything out of her mouth; he does 
not clearly delineate when the first breath test was obtained nor does he recognize the time 
difference between the first and second breath sample which, according to Exhibit 2, R., p. 3, the 
two samples are separated by a minute on the Intox clock. All he says is that at 0243 her breath 
test results revealed two numbers in excess of the legal limit. He could have said that he looked 
at his watch at 0255 or 06:30 hours and it would have provided the same information: The point 
is, when he looked at his wristwatch and states what the results were, it does not provide 
sufficient evidence that when he looked at his wristwatch, it complied with the 15 MWP. 
A review of the CD is enlightening as to whether the officer complied with the 15 MWP 
and whether he monitored and observed Wilkinson. At 2:28:3833 Ms. Wilkinson enters the Intox 
room with Officer Davis and he immediately starts playing the advisory CD (this is the CD that 
plays the information contained on Exhibit 1, R., p. 1). According to his Probable Cause 
Affidavit, Officer Davis started the 15 MWP before he started the advisory CD. Also, contrary 
to what Officer Davis states in his sworn affidavit, he does not check her mouth before starting 
the advisory CD (he does not check Ms. Wilkinson's mouth until approximately one minute after 
starting the CD) and, more importantly, he fails to advise her not to burp or belch or put anything 
in her mouth prior to submitting to the test. 
At approximately 2 :29:50 - over a minute after starting the advisory CD - Officer Davis 
decides to stop the CD and checks Ms. Wilkinson's mouth and asks her if she has anything in her 
mouth. He then starts the advisory CD where it was left off. 
However, compliance with the 15 MWP was clearly violated at 2:30:05 when a female 
33These time stamp references are shown on the video, on the lower left hand of the screen, 
on the CD and will be used by counsel hereafter when making references to times on the CD. 
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jailer enters the Intox room and placed Ms. Wilkinson facing the padded wall in the corner near 
the end of the measuring tape as depicted in Petitioner's Exhibit H, R., p. 64. Wilkinson is asked 
to remove various personal items such as her shoes and jewelry and the female jailer pats her 
down while the advisory CD is playing. At this point, Ms. Wilkinson is facing away from 
Officer Davis and Officer Davis is facing away from Ms. Wilkinson. 
At 2:30:35 Officer Davis stops the advisory CD while Ms. Wilkinson is being patted 
down with her face completely turned away from Officer Davis, and for that matter, the female 
jailer, while the CD is playing, Officer Davis is in the opposite corner tending to his paperwork 
and getting the Intox machine ready. Numerous times during these events, Officer Davis has his 
face turned completely away from Ms. Wilkinson. As shown in Petitioner's Exhibit I, R., p. 65 
that distance is 18 feet and Petitioner's Exhibit G, R., p. 63, shows the approximate location 
where Officer Davis was tending to his paperwork. 
At approximately 2:30:50 the female jailer removes the handcuffs from Ms. Wilkinson 
and after the female jailer leaves the Intox room, Ms. Wilkinson takes a seat at the bench and 
Officer Davis restarts the advisory CD at approximately 2:32:44. It is the Petitioner's belief that 
this time - 2:32:44 - is the earliest that the 15 minute observation period could have commenced 
with "monitor[ing]" and "observ[ing]". Certainly, it could not be argued that the 15 MWP was 
satisfied while Ms. Wilkinson was being patted down by the female jailer. 
1. For 21 seconds, starting at 2:32:47, Officer Davis clearly has his head turned 
completely away from Ms. Wilkinson who is approximately 16 feet away. (See, views from 
Camera 14 and 16 on Exhibit M) 
2. At 2:33:06 the slider door to the booking room slams shut. 
3. For 16 seconds at 2:33:17, Officer Davis has his head turned away from Ms. 
Wilkinson. 
4. At 2:33:35, for 30 seconds, Officer Davis is turned away from Ms. Wilkinson; further, 
during this time, at 2:33:45, Ms. Wilkinson has both hands by her mouth. 
5. At 2:35:45 Officer Davis has his head completely turned away from Ms. Wilkinson for 
a couple of seconds and Ms. Wilkinson has her right hand next to her mouth and for the next two 
seconds it appears that her right hand is moving around her lips. At 2:35:50 it appears that Ms. 
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Wilkinson flicks something from her hand towards the floor. 
6. At 2:36:37, 2:36:55, and 2:37:13 Officer Davis has his head completely turned away 
from Ms. Wilkinson for up to 15 seconds. Again, at 2:36:56 it appears that Ms. Wilkinson's 
right hand is next to her mouth. 
7. At 2:38:06 it appears that Officer Davis is making a calIon his radio - again with his 
head turned completely away from Ms. Wilkinson for approximately 25 seconds. It also seems 
to be a reasonably view of the evidence that Officer Davis had an ear piece (or ear phone) from 
his radio. 
All totaled, Officer Davis is turned away from Ms. Wilkinson for approximately one 
minute and 49 seconds. 
At approximately 2:38:55 the advisory CD is completed and Officer Davis asks Ms. 
Wilkinson if she has any questions and she responds by saying that it is a lot of information. 
Officer Davis then gives her the Notice of Suspension Advisory Form and at approximately 
2:40:00 Ms. Wilkinson says that she wants to make a call. For the next four to five minutes there 
are numerous discussions between Ms. Wilkinson and Officer Davis about her desire to make a 
phone call and that she wants to discuss her situation with a lawyer. At one point, Ms. Wilkinson 
says that she is willing to pay the $250 civil penalty and refuse the test. At 2:43:50 Ms. 
Wilkinson says that she wants to make a call "and find out what my rights are." 
At 2:45:19 Ms. Wilkinson submits to the first breath test which is less than 15 minutes-
by about 2 Yz minutes - after Officer Davis restarted the advisory CD at 2:32:44. Ms. 
Wilkinson's second sample is given at 2:46:05 which is also less than 15 minutes after the restart 
of the advisory CD by about a minute. 
Once again at 2:54:08 Ms. Wilkinson asks Officer Davis if she can make a call. At 
2:55:30 Ms. Wilkinson departs the Intox room and enters into the booking area at the Blaine 
County Sheriffs Department. At 2:55:44 the CD stops. 
Wilkinson submits that based upon the video CD, Officer Davis did not properly observe 
and monitor her as required by the Manual and the SOP. The ALS suspension should be vacated. 
VI! WILKINSON SHOULD BE AWARDED HER ATTORNEYS FEES 
It is based on these circumstances that Wilkinson requests an award for her attorneys fees 
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incurred in this matter. When a review of the video CD is made, coupled with the testimony of 
Officer Davis where he states that he failed to properly monitor and observe Wilkinson 15 
minutes prior to the breath test, then coupled with criminal court finding that the requirements of 
the Manual and SOP were not satisfied where Officer Davis failed "to properly observe and 
monitor the Defendant for 15 minutes prior to the time that she submitted to the breath test,,34 it 
seems apparent that the ALS Hearing Officer's findings to the contrary are arbitrary, capricious 
and an abuse of discretion: in other words under IRCP 54( e) they are frivolous and without 
foundation. This case cries out for an award of attorney's fees. 
But the standard for an award of attorneys fees in this case is not frivolous and without 
foundation: Wilkinson just has to show under I.C. § 12-117(1) that she is the prevailing party and 
that "the party against whom the judgment is rendered acted without a reasonable basis in fact or 
law." That has been shown here. 
Consider Ater v. Idaho Bureau ojOccupational Licenses, 144 Idaho 281, 160 PJd 438 
(2007) where the Idaho Supreme Court awarded attorney's fees to the petitioner before the 
district court on judicial review. 
Idaho Code §12-117(1) is intended: "1) to serve as a deterrent to groundless or 
arbitrary agency action; and 2) to provide a remedy for persons who have borne 
unfair and unjustified financial burdens defending against groundless charges or 
attempting to correct mistakes agencies never should hav[ve] made." In re Est. of 
Kaminsky, 141 Idaho 435, 439-40, 111 PJd 121, 124-5 (2005) [other citation 
omitted]. 
Ater, 144 Idaho at 286. 
It is submitted that the ALS Hearing Section needs to be deterred from making groundless 
and arbitrary decisions and Wilkinson should not have to bear the unfair financial burden by 
incurring unnecessary attorney's fees to litigate this matter. Wilkinson is entitled to an award of 
attorney's fees. 
3 4R., p. 93 
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INTOXILYZER 5000 
OPERATOR'S TRAINING 
MANUAL 
Idaho Department of Law Enforcement 
Idaho State Police 
Forensic Services 
August 1, 1999 
(March, 2007) 
~=XHiBIT A - \ 
.. 
FIFTEEN MINUTE WAITING PERIOD 
The mucous lining of the mouth cavity and nasal passages stores alcohol for some time after a person 
consumes alcohol. NOImal body processes eliminate residual mouth alcohol within 15 minutes. 
Monitor the subject for 15 minutes. During this time, the subject may not smoke, consume alcohol, eat, 
belch, vomit, use chewing tobacco, or have gum or candy in the mouth. Ifbelcblng or vomiting does 
occur or something is found in the mouth, have it removed and wait an additional 15 minutes. 
OPERATING PROCEDURE FOR A BREATH TEST: 
Observe subject for 15 minutes. 
The subject should not drink, smoke or use any type of oral medication during this time. 
Insert a new mouthpiece in the end of the BREATH TUBE. 
To conduct a breath test, push the green START TEST button and respond to the displayed messages 
and commands. 
REFUSAL: If the subject refuses to provide a sample during the test sequence wait until the 
message "PLEASE BLOW IR" is displayed and then press the green START TEST 
button. After the message "PLEASE BLOWIR" is displayed the instrument will 
automatically printout a refusal if a sample is not obtained within (3) three minutes. 
The print card will show: 
TEST SEQUENCE 
1. Push Green Start Button 
2. Question series for Idaho 
3. Airblank 
. , 
SUBJECT TEST REFUSED 
SUBJECT REFUSED TO CONTINUE 
TIME 
DISPLAY READS REQUIRED OPERATOR 
ACTION 
"INSERT CARD" (flashing) Insert an evidence card into the 
card slot located on the front 
panel of the instrument 
See question series on page Answer each question and press 
15 the return/enter button to save 
the infoImation 
"AIR BLANK", displayed No action needed 
then scrolls through the time 
(TIME HR.:MIN ZONE), the 
date (DATE MMlDDIYY), 
and then displays the result of 
the air blank (AIR BLANK! 
.##) where .## is the alcohol . 
concentration obtained during 
the air blank. 
-8-
• 
DISPLAYED MESSAGE 
"INVALID TEST -
INSTRlTh1ENT RANGE EXCEEDED" 
"INV ALID TEST -
CHECK AMBIENT CONDITIONS" 
"INVALID SAMPLE" 
"INHIBITED - RFI" 
-24-
CORRECTIVE OPERATOR ACTION 
The concentration of the sample exceeded the 
range of the instrument set at 0.600 BrAC. 
This usually occurs from strong mouth 
alcohol such as breath spray or mouth wash. 
However, this message may also indicate that 
there is a problem with the instrument. You 
may opt to perform another subject test, or 
find another method of obtaining a sample 
(see page 27). 
The instrument detected a substance in its 
surroundings that may interfere with the 
breath test. Try 1:0-perform an another breath 
test. If you obtain this message again find 
another method to obtain a sample and inform 
your Breath Testing Specialist. 
The instrument detected residual mouth 
alcohol in the subject's breath sample. The 
instrument completes the mode sequence, 
prints "INVALID SAMPLE.XX!' in place of 
"SUBJECT TEST .##", and returns to the 
beginning of the mode sequence. Print card 
also shows "REPEAT OBSERVATION 
PERIOD BEFORE RETESTING SUBJECT". 
Observe the subject for at least 15 minutes 
befere beginning another breath analysis. 
High level radio frequency interference is 
present. The instrument halts the test, prints 
"INHIBITED RFI"; "INVALID TEST" and 
prepares itself to start another test. 
Locate the RFI source and either remove the 
source from the instrument's operational 
environment or move the instrument to a new 
environment free from RFI. 
..:XHIBIT A -3 
Standard Operating Procedure 
Breath Alcohol Testing 
I~bo State Police 
Forensic Services 
August 1994 
Revised 7 n/2009 
3. Subject Testing Procedure 
Proper testing procedure by certified operators is necessary in order to provide accurate results that will 
be admissible in court. Instruments used in Idaho measure alcohol in the breath., not the blood, and 
report results as grams of alcohol in 210 liters of breath. 
3.1 Prior to evidential breath alcohol testing, the subject must be monitored for fifteen (15) minutes. 
Any material which absorbs/adsorbs or traps alcohol should be removed from the mouth prior to the 
start of the 15 minute waiting period. During the monitoring period the subject should not be 
allowed to smoke, drink, eat, or belchlburp. 
3.1.2 The breath test must be administered by an operator currently certified in the use of the 
specific model of instrument used. 
3.1.3 False teeth, partial plates, or bridges installed or prescribed by a dentist or physician does 
not need to be removed to obtain a valid test. 
3.1.4 The operator may elect a blood test in place of the breath alcohol test if there is a failure 
to complete the fifteen minute monitoring period successfully. 
3.1.5 During the monitoring period, the operator must be alert for any event that might 
influence the accuracy of the breath test. 
3.1.5.1 The operator must be aware of the possible presence of mouth. alcohol as 
indicated by the testing instrument. If mouth alcohol is suspected or indicated, the 
operator should begin another I5-minute waiting period before repeating the 
te~g sequence. 
3.1.5.2 If, during the I5-minute waiting period, the subject vomits or is otherwise 
suspected of regurgitating material from the stomach, the IS-minute waiting 
period must begin again. 
3.2 A breath alcohol test includes two (2) valid breath samples taken during the testing sequence 
and separated by air blanks. 
NOTE: A deficient or insufficient sample does not automatically invalidate a test. 
3.2.1 If the subject fails or refuses to provide a second or third adequate sample as requested by 
the operator, the single test result may be considered valid. 
3.2.2.1 The operator may repeat the testing sequence as required by circumstances. 
3.2.2.2 The operator should use a new mouthpiece for each series of tests. 
3.2.3 A third breath sample is required if the first two results differ by more than 0.02. 
6 Re:visedll2009 
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3.2.3.1 Unless mouth alcohol is indicated or suspected, it is not necessary to repeat the 15-
minute waiting period to obtain a third breath sample. 
3.2.4 The operator should log test results and retain printouts for possible use in court. If there 
is no printout, the log page becomes the legal record of the test results. 
3.2.5 If a subject fails or refuses to provide a second or third sample as requested by the 
operator, the results obtained are still considered valid by the ISPFS, provided the failure 
to supply the requested samples was the fault of the subject and not the operator. 
3.2.6 If the second or third samples are lacking due to instrument failure, the operator should 
attempt to utilize another instrument or have blood drawn. 
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I. 
STATElYlENT OF THE CASE 
A. Nature of the Case. 
This case began with the filing of a Petition for Judicial Review ("Petition") by Petitioner 
Rebecca S. Wilkinson ("Petitioner"). Petitioner requests review of Administrative Hearing Examiner 
Eric Moody's ("Hearing Officer") Amended Findings of Fact and Conclusions of Law and Order, 
dated February 11,2010 (the "Decision"), which sustained the Notice of Suspension for Failure of 
Evidentiary Testing, dated October 11,2009 ("Notice of Suspension"). 
B. Course of Proceedings. 
Petitioner has adequately set forth the procedural history of this matter in her brief. In the 
interest of judicial economy, Respondent hereby incorporates said procedural history by reference. 
C. Statement of Facts. 
Petitioner has adequately set forth the underlying facts of this matter in her brief, and 
Respondent will not reiterated the same in fulL By way of supplementation, Officer Garth Davis's 
("Officer Davis") testimony was that "the IS-minute observation period had been satisfied. What 
hadn't been satisfied was the fact that I had my back turned to her multiple times." Hrg. Transc. 5: 15-
17 (Jan. 26,2010). 
II. 
STANDARD OF REVIEW 
The Idaho Administrative Procedures Act (IDAP A) governs the review of department 
decisions to deny, cancel, suspend, disqualifY, revoke or restrict a person's driver's license. See Idaho 
Code §§ 49-201,49-330,67-5201(2),67-5270; see also, In re Suspension of Driver's License of 
Gibbar, 143 Idaho 937, 941,155 P.3d 1176, 1180 (Ct. App. 2006). A court may overturn an 
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agency's decision only when the agency's findings, inferences, conclusions, or decisions: (a) violate 
statutory or constitutional provisions; (b) exceed the agency's statutory authority; (c) are made upon 
unlawful procedure; (d) are not supported by substantial evidence in the record; or (e) are arbitrary, 
capricious, or an abuse of discretion. Idaho Code § 67-5279(3). The party challenging the agency 
decision must demonstrate that the agency erred in a manner specified in Idaho Code § 67-5279(3) 
and that a substantial right of that party has been prejudiced. Price v. Payette County Bd. o/County 
Comm'rs, 131 Idaho 426, 429, 958 P.2d 583, 586 (1998); See also, In re Driver's License 
Suspension o/Marshall, 137 Idaho 337, 340, 48 P.3d 666,669 (Ct. App. 2002). 
When acting in its appellate capacity under IDAP A, the district court must defer to the 
agency's findings of fact unless such findings are clearly erroneous. Castaneda v. Brighton Corp., 
130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998); Marshall, 137 Idaho at 340,48 P.3d at 669. The 
agency's factual determinations are binding on the district court, and the court may not substitute its 
judgment for that of the agency as to the weight of the evidence presented, even where there is 
conflicting evidence before the agency, so long as the agency's determinations are supported by 
substantial competent evidence in the record. Idaho Code § 67-5279(1); Gibbar, 143 Idaho at 941, 
155 P.3d at 1180; Urrutia v. Blaine County, ex ref. Bd. o/Comm'rs, 134 Idaho 353, 357, 2 P.3d 738, 
742 (2000); Marshall at 340, 48 P.3d at 669. 
III. 
LAW AND ARGUMENT 
Pursuant to Idaho Code section 18-8002A, the Hearing Officer shall not vacate the Suspension 
unless he fmds, by a preponderance of the evidence, that: 
(a) The peace officer did not have legal cause to stop the person; or 
(b) The officer did not have legal cause to believe the person had been driving or was in 
actual physical control of a vehicle while under the influence of alcohol, drugs or other 
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intoxicating substances in violation of the provisions of section 18-8004, 18-8004C or 
18-8006, Idaho Code; or 
(c) The test results did not show an alcohol concentration or the presence of drugs or 
other intoxicating substances in violation of section 18-8004, 18-8004C or 18-8006, 
Idaho Code; or 
(d) The tests for alcohol concentration, drugs or other intoxicating substances 
administered at the direction of the peace officer were not conducted in accordance 
with the requirements of section 18-8004(4), Idaho Code, or the testing equipment was 
not functioning properly when the test was administered; or 
( e) The person was not informed of the consequences of submitting to evidentiary 
testing as required in subsection (2) of [section I8-8002A]. 
Idaho Code § 18-8002A. As the person requesting the hearing, Petitioner bore the burden of proving 
these propositions. ld. 
Petitioner submits two arguments for the Court's consideration: 1) the doctrine of collateral 
estoppel precludes Respondent from relitigating the issue of whether Officer Davis properly observed 
Petitioner for the required fifteen-minute waiting period prior to evidentiary testing; and 2) the Hearing 
Officer erred in finding that Officer Davis properly observed Petitioner for the required fifteen-minute 
waiting period. I As explained further below, Petitioner's arguments fail because the doctrine of 
collateral estoppel is inapplicable to this matter and because substantial and competent evidence 
support the Hearing Officer's determination that Officer Davis properly observed Petitioner as required. 
A. Petitioner has failed to prove the required clements of collateral estoppel. 
Petitioner asserts that collateral estoppel precludes relitigation of the issue of whether Officer 
Davis complied with the observation requirement. To prevail on this argument, Petitioner must prove 
each of the following five elements: 
1 Although Petitioner enumerated additional issues for review in her Petition, she did not present any argument or 
authority relative to said issues in her brief. AccordingJy, Petitioner has waived any and all arguments pertaining to these 
issues. See Hal/v. Farmers Alliance Mut.lns. Co., 145 Idaho 313, 323, 179 P.3d 276.286 (2008) (holding that issues on 
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(l) the party against whom the earlier decision was asserted had a full and fair opportunity to 
litigate the issue decided in the earlier case; (2) the issue decided in the prior litigation was identical to 
the issue presented in the present action; (3) the issue sought to be precluded was actually decided in 
the prior litigation; (4) there was a fmaljudgment on the merits in the prior litigation; and (5) the party 
against whom the issue is asserted was a party or in privity with a party to the litigation. 
Ticor Title Co. v. Stanion, 144 Idaho 119, 123, 157 P.3d 613,617 (2007). If Petitioner fails to prove 
any of these five factors, the Court cannot apply collateral estoppel as a bar to litigation. See State v. 
Gusman, 125 Idaho 805, 874 P.2d 1112 (1994). Because Petitioner has failed to establish all of the 
required elements of collateral estoppel, the doctrine is inapplicable in this case. 
1. Because Petitioner and the county prosecutor stipulated to the motion to suppress, the issue of 
whether Officer Davis satisfied the observation requirement was not actually decided by the 
court in the criminal proceeding. 
Petitioner bases her argument for the application of collateral estoppel in this case on the 
Stipulation and corresponding Order entered in the criminal proceeding. However, a review of the 
Order indicates that the court in the criminal action did not make any findings concerning whether 
Officer Davis satisfied the observation requirement. See R, pp. 93-94. Rather, the court's Order was 
based solely upon the Stipulation. See id. 
The Idaho Supreme Court has stated that it is hesitant to hold "that an issue resolved by 
stipulation has been litigated or determined for purposes of collateral estoppel." Rajspic v. 
Nationwide Mut. Ins. Co., 104 Idaho 662, 665, 662 P.2d 534, 537 (1983). This reluctance to grant a 
stipulation preclusive effect is, no doubt, based in part on the fact that 
[tJhere are many reasons why a party may choose not to raise an issue, or to contest 
an assertion, in a particular action. The action may involve so small an amount that 
appeal that are not supported by law or authority are deemed waived). 
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litigation of the issue may cost more than the value ofthe lawsuit. Or the forum may 
be an inconvenient one in which to produce the necessary evidence or in which to 
litigate at all. The interests of conserving judicial resources, of maintaining 
consistency, and of avoiding oppression or harassment of the adverse party are less 
compelling when the issue on which preclusion is sought has not actually been 
litigated before. And if preclusive effect were given to issues not litigated, the result 
might serve to discourage compromise, to decrease the likelihood that the issues in an 
action would be narrowed by stipulation, and thus to intensify litigation. 
Robertson Supply, Inc. v. Nicholls, 131 Idaho 99,103,952 P.2d 914, 918 (Ct. App. 1998) (quoting 
Restatement (Second) of Judgments § 27 comment e (1982». Accordingly, a stipulation is binding in 
a subsequent action between the parties only if the parties have manifested an intention to that 
effect." Restatement (Second) of Judgments § 27 comment e (1982). 
The record contains no direct evidence that indicates precisely why the county prosecutor 
entered into the Stipulation. Presumably, the prosecutor was concerned regarding his ability to prove 
beyond a reasonable doubt that the observation requirement had been satisfied.2 Nevertheless, the 
prosecutor's reservations or his legal analysis concerning the observation requirement do not amount 
to an actual decision on the issue. Moreover, the StipUlation contains no indication that the county 
prosecutor intended it to bind Respondent in the ALS proceeding. Accordingly, the Stipulation does 
not satisfy the third element necessary for collateral estoppel. Therefore, the Suspension should be 
affirmed. 
2. Respondent was not a party and was not in privity with a party to the criminal proceeding, and, 
therefore, did not have a full and fair opportunity to litigate the observation requirement issue. 
A governmental agency, such as Respondent, charged with the enforcement and administration 
of license suspensions for failure of evidentiary testing is not the same party as the plaintiff in a 
2 As discussed further. below, the different burdens of proof is, in itself, reason not to accord the Stipulation preclusive 
effect. 
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criminal prosecution for any crimes arising out of the same facts. 3 See State v. Brabson, 976 S.W.2d 
182, 184 (Tex. Crim. App. 1998). Indeed, the respective functions and responsibilities of the various 
state agencies are so distinct that applying collateral estoppel would interfere with the proper allocation 
of authority between them. See State v. Lemmer, 736 N.W.2d 650, 663 (Minn. 2007). Therefore, 
although Petitioner was prosecuted by the State of Idaho, by and through the county prosecutor,4 
Respondent had no authority to participate in such action, had no authority to control such action, and 
was not a party to that action. Similarly, the county prosecutor has no authority to act on behalf of 
Respondent with regard to administrative license suspensions, that authority having been expressly 
given solely to the attorney general. See Idaho Code § 67-1401. 
Respondent also was not in privity with the State ofIdaho, as sovereign, relative to the criminal 
proceeding. "'Privity' is defined as the' connection or relationship between two parties, each having a 
legally recognized interest in the same subject matter. '" Schwan's Sales Enterprises, Inc. v. Idaho 
Transp. Dept., 142 Idaho 826, 832,136 P.3d 297,303 (2006)(quoting Black's Law Dictionary 1217 
(7th ed. 1999». Whether privity exists is not simply a matter of relationship, but whether the party 
against whom the doctrine of collateral estoppel is asserted had its legal rights litigated in the prior 
action.Id. Therefore, to establish privity, Petitioner must show that Respondent derived its interests 
from a party to the criminal proceeding, namely the State ofIdaho. State, Bureau of Child Support v. 
Knowles, 128 Idaho 835, 838, 919 P.2d 1036,1039 (Ct. App. 1996). 
Respondent's rights do not derive from the criminal prosecution of crimes arising from facts 
3 It should also be noted that while Petitioner argues that Respondent is a "privy" to the State, Petitioner does not 
argue that Respondent and the State are the same party. Pet'r's Br., p. II. 
4 The county prosecutor is authorized to prosecute violations for state misdemeanors and infractions and violations of 
county or city ordinances committed within the municipal limits of that city when the arresting or charging officer is a 
city employee. Idaho Code § 31-2604. 
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pertaining to an administrative license suspension, but rather arise directly from section 18-8002A. 
The Legislature emphasized this distinction between the criminal prosecution and the administrative 
proceeding by stating, 
The facts as found by the hearing officer shall be independent of the determination of 
the same or similar facts in the adjudication of any criminal charges arising out of the 
same occurrence. The disposition of those criminal charges shall not affect the 
suspension required to be imposed under the provisions of this section. 
Idaho Code § 18-8002A (emphasis added). 
Petitioner has offered no argument explaining how Respondent was a party to the criminal 
proceeding, but instead merely submits the cursory and conc1usory statement that "lTD is a 'privy to the 
State .... " Pefr's Br., p: 11. Petitioner cites to State v. Gusman, 125 Idaho 805, 874 P.2d 1112 (1994) 
("Gusman IF') as the principle authority for her collateral estoppel argument and, presumably, for her 
privity argument. However, in Gusman II, the defendant refused to submit to evidentiary testing and 
subsequently requested a hearing to show cause why she refused to submit to the evidentiary test. 
Gusman II, 125 Idaho at 806, 874 P.2d at 1113. This distinction between refusing evidentiary testing 
and failing evidentiary testing is significant because the show cause hearing that may be requested in 
connection with a refusal is conducted before the court. The county prosecutor represents the State at 
such hearing, and Respondent is not a party to such proceeding. 
Accordingly, while the same parties may have been parties to both proceedings in Gusman II, 
Respondent was not a party or privy to a party to the criminal prosecution relative to this matter, which 
arose from Petitioner's fail ure, rather than refusal, of evidentiary testing. Therefore, Petitioner has failed 
to establish the required elements of collateral estoppel. 
3. The different burdens ofproofprec1ude collateral estoppel acting as a bar in this action. 
Even when all of the required elements of collateral estoppel have been established, application 
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of the doctrine does not necessarily follow. "[T]he principles of collateral estoppel and the other 
principles of res judicata are not to be applied in the abstract; they have validity only if their application 
will carry out the policy which these principles were designed to express." State v. Gusman, 125 Idaho 
810,813,874 P.2d 1117,1120 (Ct. App. 1993) ("Gusmanf') (quoting Griffinv. City of Roseburg, 255 
Or. 103,464 P.2d 691, 693 (1970)) (brackets in original). Particularly relevant to this matter is the 
principle set forth in the Restatement, which provides, 
Although an issue is actually litigated and determined by a valid and final judgment, 
and the determination is essential to the judgment, relitigation of the issue in a 
subsequent action between the parties is not precluded in the following 
circumstances: 
* * * 
(4) The party against whom preclusion is sought had a significantly heavier burden of 
persuasion with respect to the issue in the initial action than in the subsequent action; 
the burden has shifted to his adversary; or the adversary has a significantly heavier 
burden than he had in the first action .... 
Restatement (Second) of Judgments § 28 (1982) (emphasis added). 
In the criminal proceeding, the State ofIdaho bore the burden of persuasion. Specifically, the 
State was required to prove all elements of the crime beyond a reasonable doubt. In contrast, at the 
administrative proceeding, Petitioner bore the burden of proof and was required to prove one of the 
five enumerated factors by a preponderance of the evidence. Idaho Code § 18-8002A. This shift of 
the burden of persuasion strongly weighs against the application of collateral estoppel in this matter. 
B. By virtue ofldaho Code section 18-8002A(7), the Legislature has expressed a policy that 
discourages the application of the doctrine of collateral estoppel in the context of an ALS 
proceeding and an attending criminal proceeding. 
Assuming the Court finds that each of the five elements set forth above has been met, the 
doctrine of collateral estoppel should not be applied in thjs case because "to do so would undermine the 
legislative purpose and effect of the existing statutory scheme." Gusman 1, 125 Idaho 810, 813, 874 
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P .2d 1117, 1120 (Ct. App. 1993) (holding that collateral estoppel did not bar relitigation in the criminal 
proceeding of issues determined in connection with the civil license suspension). If application of the 
principle of collateral estoppel "would likely frustrate the legislative purpose and intent" behind a 
statute, the Court should decline to apply said principle. Id. 
With regard to administrative license suspensions, the Legislature has expressly stated that the 
facts found in connection with and the disposition of any criminal prosecution shall not have any 
bearing on the suspension hearing, and vice versa. Specifically, the Legislature stated, 
The facts as found by the hearing officer shall be independent of the determination of 
the same or similar facts in the adjudication of any criminal charges arising out of the 
same occurrence. The disposition of thos~ criminal charges shall not affect the 
suspension required to be imposed under the provisions of this section. 
Idaho Code § 18-8002A(7) (emphasis added). Although the doctrine of collateral estoppel is not 
implicated by name, this language strongly indicates a policy that the two proceedings remain entirely 
independent of one another and that the courts not give preclusive effect to the findings and disposition 
of either the civil suspension proceeding or the criminal proceeding. Accordingly, the dismissal of the 
criminal charges against Petitioner has no bearing on and is irrelevant to the Suspension. 
C. The fifteen-minute observation requirement is satisfied when a law enforcement officer is 
continually in position to use his senses to "observe" the subject. 
Petitioner argues that to satisfy the observation requirement, the officer must "ke[epJ the 
suspect in his peripheral view and within 10 feet during the 15 MWP." This proposition, however, 
contradicts established Idaho case law. See Bennettv. State, Dept. a/Transp., 147 Idaho 141,206 P.3d 
505 (Ct. App. 2009). hI Bennett, the Idaho Court of Appeals reiterated that 
the monitoring period is required in order to rule out the possibility that alcohol or 
other substances have been introduced into the subject's mouth from the outside or 
by belching or regurgitation. The level of surveillance must be such as could 
reasonably be expected to accomplish the purpose ofthe requirement. In light of the 
purposes of the requirement, "observation" can include not onlv visual observation 
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but use of other senses as well. So long as the officer is continuallv in position to use 
his senses, not just sight, to determine that the defendant did not belch, burp or vomit 
during the observation period, the observation complies with the training manual 
instructions. In this regard, the officer need not "stare fixedly" at the subject for the 
entire observation period. The fifteen-minute monitoring period is not an onerous 
burden and "[t]his foundational standard ordinarily will be met if the officer 
stays in close phYsical proximitv to the test subject so that the officer's senses of 
sight, smell and hearing can be emploved." 
Id. at 144, 206 P.3d 508 (internal citations omitted) (emphasis added). Thus, the observation 
requirement in this case was satisfied if the Hearing Officer found that Officer Davis stayed in close 
proximity to Petitioner so that his senses of sight, smell, and hearing could be employed. 
D. The Hearing Officer's finding that Officer Davis complied with the fifteen-minute 
observation requirement is supported by substantial evidence. 
In light of the above, Petitioner'S argument is merely a request that the Court review the 
Hearing Officer's determination of an issue offact. The task of weighing evidence is left to the sound 
discretion of the Hearing Officer. "[The reviewing] Court does not substitute its judgment for that of 
the agency as to the weight of the evidence presented. Rather [the] Court defers to the agency's findings 
offact unless they are clearly erroneous." Lane Ranch Partnership v. City of Sun Valley, 144 Idaho 584, 
588, 166 P.3d 374, 378 (2007) (citation omitted). 
The Court of Appeals has indicated that an agency's findings are not "clearly erroneous" if they 
are supported by "substantial evidence." See Pearl v. Board of Professional Discipline of the Idaho 
State Board of Medicine, 137 Idaho 107,111,44 P.3d 1162, 1166 (2002). 
The agency's findings must be affirmed unless the findings are not supported by 
substantial evidence on the record as a whole or the findings are arbitrary, capricious or 
an abuse of discretion. Substantial evidence is more than a scintilla of proof, but less 
than a preponderance. It is relevant evidence that a reasonable mind might accept to 
support a conclusion. 
Id. at] 11-12,44 P.3d at 1166-67 (citations omitted). 
"[T]he agency's factual determinations are binding on the reviewing court, even where there is 
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conflicting evidence before the agency, so long as the determinations are supported by substantial 
competent evidence in the record:' Wheelerv.ldaho Transp. Dept., 148 Idaho 378, 223 P.3d 761, 765 
(Ct. App. 2009). Indeed, it is not necessary that the evidence in the record be uncontroverted nor is it 
required that the evidence lead to an absolute or certain conclusion. See Spencer v. Kootenai County. 
145 Idaho 448, 456, 180 P.3d 487, 495 (2008). To qualify as substantial and competent, "[the evidence] 
need only be of sufficient quantity and probative value that reasonable minds could reach the same 
conclusion as the fact finder." ld. 
With regard to Petitioner's contention that Petitioner was not properly observed during the 
fifteen-minute waiting period, Petitioner concedes, "It is clear that Officer Davis was in the same room 
with Wilkinson for 15 minutes .... " Pe!'r' s Br., p. 9. The Hearing Officer found, "The DVD strongly 
shows Officer Davis having the capability in using other sensory methods during the observation period 
that would have detected the possibility of any actions by Wilkinson introducing any foreign matter 
during the observation period," and that "Officer Davis had the capability of using other senses to 
monitor Wilkinson, including, but not limited to, an additional assistance from an echo in the room 
during the monitoringperiod."s R, pp. 133, 135. The Hearing Officer also found that "Wilkinson failed 
to submit any proof that the female jailer could not have properly observed Wilkinson and informed 
Officer Davis of any irregularities occurring when the jailer was patting down Wilkinson." ld. at p. 
132.There is substantial and competent evidence in the record, including the photographs and DVD, to 
support the Hearing Officer's findings. Therefore, the Court should affirm the suspension of 
Petitioner's driving privileges. 
5 The Hearing Officer evidently recognized Officer Davis's testimony concerning whether he had monitored Petitioner 
closely enough during the waiting period as a conclusion ofIaw, which is not binding upon the Court or, by extension, the 
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IV. 
CONCLUSION 
For the reasons set forth above, Respondent respectfully requests the Court affirm the Hearing 
Officer's decision to sustain the suspension of Petitioner's driving privileges. 
DATED this 25th day of May, 2010. 
Timothy J. Stover 
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v. 
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) 
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Case No. CV-1O-l23 
PETITIONER'S REPLY BRIEF 
1 INTRODUCTION 
The above named Petitioner, Rebecca Susan Wilkinson ("Wilkinson"), through her 
attorney, Brian E. Elkins, submits this memorandum in response to the Respondent's Brief dated 
May 25, 2010. 
A. WHAT THE RESPONDENT FAILED TO ADDRESS 
There are a number of arguments and points that were raised by Wilkinson in her 
Petitioner's Brief that were not addressed by the Respondent, State ofIdaho, Department of 
Transportation (lTD): 
1 When referring to "Petitioner's Brief," Wilkinson is referring to her opening brief, dated 
April 27, 2010. 
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(l) lTD appears to agree with Wilkinson with respect to the standards and 
requirements for an operator to properly observe and monitor a suspect during the 
15 MWP. lTD offers no other case authority for a different position on what it 
takes for an operator to comply with the 15 MWP except to cite Bennett v. ITD, 
147 Idaho 141,206 P.3d 505 CCt.App. 2009i for the idea that Officer Davis could 
also use his sense of smell and hearing while approximately 15 feet away from 
Wilkinson, with his back turned to her, while talking on his radio. lTD fails to 
discuss the impact of State v. DeFranco, 143 Idaho 335, 144 P.3d 40 CCt.App. 
2006) and State v. Carson, 133 Idaho 451,988 P.2d 1001 CCt.App. 1993) in its 
argument that an operator of the Intox machine may rely the senses of smell and 
hearing. 
(2) lTD does not present a contrary argument, or take issue with, Wilkinson's 
comparison of the ALS hearing officer's first and second ALS Decisions. Nor 
does lTD comment on the ALS hearing officer's erroneous Findings of Fact and 
Conclusions of Law in his second ALS Decision set forth at R., p. 133, para. 13-
17. 
(3) lTD does not take issue with, nor comment on, Wilkinson's highlights of the 
events that transpired on the video CD, Petitioner's Exhibit M, starting at page 19 
of the Petitioner's Brief detailing the various times when Officer Davis had his 
head completely turned away from Wilkinson, the relevant distances involved 
and, most importantly, when Officer Davis was making a calIon his radio during 
the 15 MWP at 2:38:06 on the video CD. 
(4) lTD does not present an argument against Wilkinson's request for attorney's fees. 
B. WILKINSON'S RESPONSE TO WHAT THE ITD DOES ARGUE 
While apparently ignoring a number of arguments that were raised by Wilkinson, lTD 
seeks to summarize Wilkinson's brief by saying: 
2Wilkinson also cited Bennett in her opening brief. 
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Petitioner submits two arguments for the Court's consideration: (1) the 
doctrine of collateral estoppel precludes Respondent from relitigating the 
issue of whether Officer Davis properly observed Petitioner for the required 
IS-minute waiting period prior to evidentiary testing; and (2) the hearing 
officer erred in finding that Officer Davis properly observed Petitioner for the 
required IS-minute waiting period. 
See, Respondent's Brief, p. 3 
After this quote, lTD drops a footnote and argues that Wilkinson listed other issues for 
review in her Petition for Judicial Review but does not present any argument nor authority 
relative to those issues. However, see the Petitioner's Brief for her "Issues on Judicial Review" 
that raise those issues contemplated by I.C. §67-5279(3) which in turn focus on the arguments of 
collateral estoppel and the issues concerning the 15 MWP requirements to "observe" and 
"monitor" the suspect. The only issue Wilkinson did not raise in Petitioner's Brief concerns the 
one listed in paragraph 16( c), p. 5, in the Petition for Judicial Review. That potential issue 
concerned the failure of Officer Davis to allow Wilkinson to call a lawyer, after her request to do 
so, in violation of State v. Carr, 128 Idaho 181. 
All of the other issues are raised throughout the Petitioner's Brief. For example, 
Wilkinson argued that the ALS hearing officer violated statutory provisions when he failed to 
adhere to the requirements of the Manual and SOP when considering whether under I. C. § 18-
8002A( d), the ALS suspension should have been vacated. Also Wilkinson argued that the ALS 
hearing officer exceeded his statutory authority by failing to consider the evidence presented in 
the record and, specifically, the testimony of Officer Garth Davis where he testified that he did 
not comply with the requirements of monitoring and observing Wilkinson during the 15 MWP. 
Also, as pointed out by Wilkinson in her opening brief, Wilkinson submitted argument that the 
ALS hearing officer rendered findings that were made upon unlawful procedure when a 
comparison is m;;tde between the ALS hearing officer's First and Second Decisions and made 
findings that are not supported in the record. Finally, at numerous times, Wilkinson argued that 
the ALS hearing officer's findings were arbitrary, capricious or an abuse of discretion. See, 
Petition for Judicial Review, para. 16, p. 5 and Petitioner's Additional Issue on Judicial Review 
dated March 2,2010. 
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C. COLLATERAL ESTOPPEL. 
lTD argues that the doctrine of collateral estoppel should not apply because the " ... 
order indicates that the court in the criminal action did not make any findings concerning whether 
Officer Davis satisfied the observation requirement."3 However, both the Stipulation and Order 
of Dismissal makes specific reference to a finding that Wilkinson's breath test results would be 
"suppressed from evidence for failure of operator, Garth Davis, to observe and monitor the 
defendant the requisite 15 minutes before she submitted to the breath test." R., p. 91. In the 
Order of Dismissal it provides that: 
R., p. 93. 
IT IS HEREBY ORDERED that the Defendant's breath test results for 
alcohol concentration be suppressed from evidence for failure of the arresting 
officer/operator of the Intoxilyzer 5000 breath testing machine, to properly 
observe and monitor the Defendant for 15 minutes prior to the time that she 
submitted to the breath test. 
Based upon the above, there is a finding by the Court that Officer Davis failed to properly 
observe and monitor Wilkinson prior to the time that she took the breath test. lTD's argument on 
this point fails. 
Also, the block quote by lTD relying on Robertson Supply, Inc. v. Nicholls, 131 Idaho 
99,103,952 P.2d 914,918 (Ct. App. 1998) listing reasons why a stipulation should not be 
granted preclusive effect does not apply, at all, to the circumstances presented in this case and the 
DUl case. 
lTD also argues in its brief that, "[t]he record contains no direct evidence that indicates 
precisely why the county prosecutor entered into the Stipulation." See, Respondent's Brief, p. 5. 
Again, quite to the contrary, the record is crystal clear why the city prosecutor4 decided to 
suppress the breath test results where the Stipulation provides: 
. .. the breath test results obtained from the Defendant on October 11, 2009 
3See, Respondent's Brief, p. 4, Ls. 15-16. 
4A number of times in Respondent's Brief, lTD refers to the prosecutor as the "county 
prosecutor" but, just for the record, Mr. Allington is the misdemeanor city prosecutor and is not 
connected with the Blaine County Prosecuting Attorney's office. 
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through an Intoxilyzer SOOOEN machine, SN 68-013466, shall be suppressed 
from evidence for failure of operator, Garth Davis, to observe and monitor 
the Defendant the requisite 15 minutes before she submitted to the test. Said 
requisite IS-minute observation period is required in the Standard Operating 
Procedures and Operator's Manual for the Intoxilyzer 5000 and has also been 
mandated by Idaho case law. 
Whereupon the State moved to dismiss the case, and there being no objection 
from the Defendant, the Motion to Dismiss was granted by the Court. 
(Emphasis added.) 
See, R., pp. 91-92. 
Not sure what more is needed to indicate "precisely why the county prosecutor entered 
into the Stipulation." Also, the "direct evidence" was based upon the city prosecutor's review of 
the video CD, Petitioner's Exhibit M. 
Next, lTD speculates in that portion of its brief that the prosecutor may have been 
concerned about "his ability to prove beyond a reasonable doubt that the observation requirement 
had been satisfied." lTD confuses the different levels of proof at a suppression/motion in limine 
hearing vis-a-vis a trial to determine the defendant's guilt. The foundational predicate to be laid 
for the admissibility of a breath test result is not proof beyond a reasonable doubt. But it is proof 
to a preponderance of the evidence and is the same level of proof that is required by the petitioner 
in an ALS hearing when asserting that, under I. C. § 18-8002A(7)( d) that the test is not 
conducted in accordance with the SOP and Manual for the particular breath test device. 
As the Court of Appeals said in State v. Utz, 125 Idaho 127,867 P.2d 1001 (Ct. App. 
1993) the foundational requisites to admitting breath test results "is a preliminary question of 
admissibility to be decided by the Court." That procedure is permitted, pretrial, pursuant to 
LR.E. 104(a). 
More on point, in State v. Mazzuca, 132 Idaho 868, 979 P.2d 1226 (Ct. App. 1999), the 
defendant filed a pretrial motion in limine contesting the defendant's breath test results which 
concerned deficient samples. 
In this case, Mazzuca's motion in limine challenged the reliability of the test 
and placed the foundational element at issue. Therefore, the magistrate was 
called upon to determine whether there was sufficient foundational showing 
of the accuracy of the testing procedure to allow admission of the test results. 
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*** 
Therefore, under the cited authority, we conclude the magistrate properly 
denied the motion in limine, finding that Mazzuca had failed to prove the 
state would be unable to lay proper foundationfor the breath test results at 
trial. The magistrate's denial of Mazzuca's motion in limine is therefore 
affirmed (Emphasis added.) 
132 Idaho at 870-871. 
Clearly, this language used by the Court of Appeals in Utz and Mazzuca does not require 
the State to prove beyond a reasonable doubt, the foundational prerequisite for the admissibility 
ofa breath test result. In Mazzuca, the opinion even suggests that the burden of proof was on the 
defendant to show that the State "would be unable to lay proper foundation for the breath test 
results at trial." Id at 871. When the Court uses words such as "sufficient" and "adequate 
foundation" Wilkinson maintains that the burden is to a preponderance of the evidence and if the 
Court of Appeals required a more stringent standard, then words such as clear and convincing or 
proof beyond a reasonable doubt would have replaced sufficient and adequate proof. 
Accordingly, lTD's argument on this point fails. 
Continuing on, lTD argues that the Plaintiff, State of Idaho, in the criminal action is not 
the same as the "State ofIdaho, Department of Transportation" captioned above as the 
Respondent. Because of this, lTD argues, collateral estoppel should not apply. This effort to 
distinguish between the State is of no consequence. The "State," in the DUI case and in the ALS 
matter, is seeking to suspend Wilkinson's driving privileges through, the same title and chapter 
of Idaho Code Section 18-8002A and 18-8005 (1). 
From a practical standpoint, this is especially true when we step back and look at the ALS 
hearing officer's fmdings in his first ALS Decision, and then incorrectly in his second ALS 
Decision, for chiding Wilkinson in failing to show that "[n]o local case law has been provided in 
showing the method used to observe drivers at the Blaine County Jailor Officer Davis violates 
the IS-minute observation period." See, Finding 17, second ALS Decision, R., 133. It should be 
quite obvious that the party who has the greatest "full and fair opportunity to litigate" the issue in 
the earlier case was the city prosecutor on behalf of the State. At an ALS hearing, lTD is not 
represented by counsel and the "State" does not even participate in the hearing except through 
the ALS hearing officer who is employed by lTD. It seems, at least to Wilkinson, that the ALS 
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hearing officer was "capricious" in his observation pointing out that there was no local case law, 
and then once local case law is offered to show that compliance was not satisfied, the ALS 
hearing officer ignored it. 
The majority ofITD's brief is devoted to the issue of collateral estoppel which is an easy 
way for this Court on judicial review to vacate the suspension. However, from a factual 
standpoint, Wilkinson's strongest argument is based upon the record and the proceedings that 
took place in the Intox room 15 minutes prior to the time that Wilkinson submitted to the test as 
documented in the video CD. 
D. THE15MWP 
In that regard, lTD makes the beguiling argument that this Court should not overrule the 
ALS hearing officer's findings as the Court should not substitute its jUdgment for that of the 
agency. But a simple review of the ALS hearing officer's first and second ALS Decisions show 
that his findings are clearly erroneous and, in particular, the second ALS Decision is quite 
oblivious to the fact that Officer Davis submitted testimony. The hearing officer's findings in the 
second ALS Decision are clearly contrary to the evidence. 
It is important to recognize that ALS hearing officers work for ITO and are simply 
hearing examiners. They are not lawyers, nor judges, and there would be no meaning to judicial 
review if this Court gave them carte blanche power to make factual findings that could not be 
examined by this Court on judicial review. The ALS hearing officer's findings are indeed 
"clearly erroneous" and they are not supported by "substantial evidence." His findings are 
clearly erroneous because the operator of the breath testing machine, Officer Garth Davis, 
testified that he did not properly monitor and observe Wilkinson by turning his back to her 
numerous times throughout the 15 MWP. Added to that, when at 2:38:06, Petitioner's Exhibit 
M, Officer Davis appears to make a calion his radio with his head turned completely away from 
Wilkinson for approximately 25 seconds. The ALS Hearing Officer substituted his judgment for 
that of the trained operator of the Intox machine. 
Substantial evidence is "such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion." State v. Byington, 132 Idaho 589,977 P.2d 203,207 (1999) 
(quoting Bullardv. Sun Valley Aviation, Inc., 128 Idaho 430, 432, 914 P.2d 564 566(1996». 
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Based upon that definition, the ALS Hearing Officer did not use substantial evidence to find that 
Officer Davis properly observed and monitored Wilkinson. A reasonable mind would not accept 
as adequate to support a conclusion that the 15 MWP was satisfied because, contrary to Officer 
Davis's own opinion, he had the "additional assistance from an echo in the room during the 
monitoring period." R., p. 135. 
This situation where Officer Davis had his back turned to Wilkinson while talking on his 
radio, is analogous to those circumstances examined by the Court of Appeals in State v. Carson, 
133 Idaho 451,988 P.2d 225 (Ct. App. 1999) and State v. Defranco, 143 Idaho 335, 144 P.3d 40 
(Ct. App. 2006), neither of which are discussed by lTD nor cited in its Brief. 
Defranco is enlightening because in that case, during the 15 MWP, the Idaho State 
Trooper was conducting a breath test on Defranco in his patrol car by means of an mobile Alco 
Sensor III. Defranco challenged the 15 MWP compliance based upon the fact that the ISP 
trooper left the area by the rear passenger door, where Defranco was seated during the 15 MWP, 
and went to the trunk of the patrol car to retrieve and find an NOS Advisory Form. The ISP 
officer testified that he only left Defranco's side for 10-15 seconds and affirmatively testified that 
if Defranco had belched or coughed loudly during this time, he would have heard it. However, 
the ISP officer's testimony was clearly rejected and Judge Lansing, writing for the Court, found 
that the 15 MWP requirements were not satisfied. In Footnote 2 the Court noted: "Stemm [the 
ISP Trooper] testified that it was his memory that it took 10-15 seconds. The audio portion of 
the video tape, commencing with the sound of papers being shuffled and ending with the shutting 
of the trunk lid, shows that more than one minute elapsed." Id at 338. An important nuance of 
the Defranco decision is that the appellate reviewing court did not blindly defer to the trial 
court's findings but, implicitly, found that the officer's testimony was not credible and that the 
magistrate's findings were clearly erroneous. 
Here, as in Carson, the officer was not always in a physical position to use 
either his sight or, alternatively, his senses of smell and hearing, to 
accomplish the purpose of the monitoring period. While Stemm was 
rummaging in the trunk [footnote omitted] of the patrol car, even when 
peering under the trunk lid at Defranco, Stemm's visual observation was 
impeded by the fact that Defranco was facing away from him. During this 
period oftime at the rear of the car, Stemm could not have heard or smelled 
a belch or regurgitation because of the trunk lid and the rear window 
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Id at 338. 
separating the men and the sound of the cruiser's running engine. Therefore, 
we hold that Defranco was not "monitored" in such a manner as to 
accomplish the purpose of pre-test monitoring, as described in the training 
manual. 
* * * 
The IS-minute monitoring period is not an onerous burden, and it is "a 
precaution that is necessary to ensure the validity of the test results." [Id., 
Carson] This foundational standard ordinarily will be met if the officer stays 
in close proximity to the test subject so that the officer's senses of sight, 
smell and hearing can be employed. If an officer deviates from that practice, 
without beginning the IS-minute period anew, which is always an alternative 
in cases of uncertainty, the officer risks that the breath test results will be 
rendered inadmissible. Such is the result here. 
Such is the result in the Wilkinson case. Coupled with Officer Davis' own opinion that he 
did not comply with the "monitoring" requirement that he was at various times 15 feet away from 
Wilkinson with his back turned to her, while talking on his radio, with an ear bud in one of his 
ears while other "echos" are occurring in the room from the NOS advisory CD, doors slamming, 
the ALS hearing officer's decision is "clearly erroneous" and should be vacated. 
E. CONCLUSION 
Based upon I. C. § 67-5279(3), Wilkinson submits that the ALS hearing officer violated 
statutory provisions, exceeded his statutory authority, rendered findings that were made upon 
unlawful procedure, rendered findings that were not supported by substantial evidence in the 
record, and that his findings were arbitrary, capricious and an abuse of discretion. It is based on 
these circumstances, that not only Wilkinson respectfully urges this Court to vacate her ALS 
driver's license suspension, but also that the circumstances justify, and clearly warrant, an award 
of attorney's fees. Wilkinson requests an award based upon the rationale and holding of Ater v. 
Idaho Bureau o/Occupational Licenses, 144 Idaho 281, 160 P.3d 438 (2007). These 
proceedings by lTD have been "groundless" and are sufficient to provide Wilkinson "a remedy 
for persons who have borne unfair and unjustified financial burdens defending against groundless 
charges or attempting to correct mistakes agencies never should have made. See, Ater v. Idaho 
Bureau 0/ Occupational Licenses, 144 Idaho at 286. 
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DATED this I~ day of June, 2010. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the Ie; day of June, 2010 I caused a true and correct copy 
of the foregoing document to be delivered to the following in the method marked herein: 
__ V"_ Mailed 
Hand-Delivered 
---
Faxed to 208-736-9929 
---
Faxed and mailed 
---
Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 J T~ Falls, ID 83303-5226 
~2.~ 
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ADDITIONAL ISSUE ON JUDICIAL REVIEW - 10 
COURT MINUTES 
CV-2010-0000123 
Rebecca S Wilkinson vs. State Of Idaho Department Of Transportation 
Hearing type: judicial Review 
Hearing date: 11/1/2010 
Time: 1:57 pm 
Judge: Robert J. Elgee 
Courtroom: District Courtroom 
Court reporter: Susan Israel 
Minutes Clerk: Crystal Rigby 
Tape Number: District 
Party: Rebecca Wilkinson, Attorney: Brian Elkins 
Party: State Of Idaho Department Of Transportation, Attorney: Timothy Stover 
Counter # 
2.01 Counsel and Ms. Wilkinson present 
Court introduces the case, has reviewed the briefs. 
Mr. Elkins inquires if the Court has reviewed the video . 
.. 
2.02· Court responds, did not review the video, it is not this courts duty to review the 
evidence. 
2.03 Mr. Elkins believes the question is a question oflaw rather than fact 
2.05 Court comments about a decision on whether the foundational prerequisite is 
made. 
Mr. Elkins responds. Discusses that the officer did not comply with the manual 
and the SOP in re: 15 minute waiting period. 
2.24 Court inquires about free rt.~view to see if there was compliance. 
COURT MINUTES 1 
./ r', 
Mr. Elkins agrees and continues, discusses the award of attorney's fees in this 
case. 
2.32 Mr. Stover responds. 
2.35 Court comments about the dismissal of the criminal case binding the 
Transportation Departments ALS suspension. There is no need to argue 
collateral estoppel or res judicata. 
2.42 Mr. Stover continues, discusses the ALS officer's decision. Reviews the right to 
claim attorney's fees in regard to a petition for judicial review. 
2.49 Court comments about the statute regarding attorney's fees. 
Mr. Elkins responds. 
2.55 Court reviews cases offered by counsel. Court can not find that the hearing 
officer's decision was erroneous. 
3.07 Mr. Elkins responds, and inquires about a decision without reviewing the entire 
record. - -
3.08 Court responds. Court upholds the hearing officer's determinations. 
Mr. Stover will prepare and order. 
3.11 Recess 
COURT MINUTES 2 
-. 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA SUSAN WILKINSON, 
Petitioner, 
v. 
STATE OF IDAHO, DEPARTMENT OF 
TRANSPORTATION, 
Respondent. 
* * * * * 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV 2010-0000123 
ORDER ON PETITION FOR 
JUDICIAL REVIEW 
This matter came before this Court for oral argument on Petitioner's Petition for Judicial 
Review on November 1, 2010. Petitioner, Rebecca Susan Wilkinson, was represented by Brian E. 
Elkins; Respondent, the Idaho Department of Transportati on, was represented by Timothy J. Stover, 
appointed as Special Deputy Attorney General. Good cause appearing therefore, this Court Orders as 
follows: 
The [mdings in this matter shall be as reflected in the record and the transcript of oral argument 
heard on November 1, 2010. 
It is hereby ORDERED, ADJUDGED and DECREED that the Order of the Hearing Officer 
sustaining the driver's license suspension of Rebecca Susan Wilkinson is hereby AFFIRMED and 
Petitioner's Petition for Judicial Review is DENIED. 
It is further ORDERED, ADJUDGED and DECREED that the Order Maintaining Stay on 
License Suspension shall expire and be of no further force and effect after forty-two (42) days have 
ORDER ON PETITION FOR JUDICIAL REVIEW - 1 
passed from the date of this Order. However, in the event the Petitioner timely files an appeal, then the 
Order Maintaining Stay on License Suspension filed in this matter on March 15,2010, shall remain in 
effect, during the pendency of such appeal, as permitted by Idaho Appellate Rule 13(b)(14). 
DATED this ~ day of November, 2010. 
ROBERTJ.~ 
District Judge 
CLERK'S CERTIFICATE OF SERVICE 
The undersigned certifies that on the A-- day of November, 2010, she caused a true and 
correct copy of the foregoing ORDER ON PETITION FOR JUDICIAL REVIEW to be served 
upon the following persons in the following manner: 
Brian E. Elkins 
ATTORNEY AT LAW 
P.O. Box 766 
Ketchum,ID 83340 
Timothy J. Stover 
WORST, FITZGERALD & STOVER, PLLC 
P.O. Box 5226 
Twin Falls, ID 83303-5226 
ORDER ON PETITION FOR JUDICIAL REVIEW - 2 
~.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(208) 726-9328 
~.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(208) 736-9929 
CLERK OF THE COURT 
By: ~~ 
Deputy Cler j 
BRIAN E. ELKINS, P .C. 
Attorney at Law 
120 East Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
Email: beelkins@cox.net 
Attorney for Petitioner/Appellant 
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Jo/ynn ~, ClBrk District 
COurt Blsine County, Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner/Appellant, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-IO-123 
NOTICE OF APPEAL 
Filing Fee: $86.00 
Fee Category: IAR 23(a)(1) 
TO: The Respondent, State of Idaho, Idaho Transportation Department, and its attorney, 
Timothy J. Stover, Special Deputy Attorney General 
Blaine County Clerk of the Court 
NOTICE IS HEREBY GIVEN THAT: 
1. Under Idaho Appellate Rule ("IAR") 17, the above named Appellant, Rebecca S. 
Wilkinson, appeals against the above named Respondent to the Idaho Supreme 
NOTICE OF APPEAL Page 1 
o 
:::0 
C) 
.' -
, 
'--
Court from the Order on Petition/or Judicial Review filed November 4, 2010, the 
Honorable Robert J. Elgee, District Judge, presiding. 
2. That the Appellant has a right to appeal to the Idaho Supreme Court, and the order 
described in paragraph (l) above is an appealable order pursuant to IAR 11 (t). 
3. A preliminary statement of the issues on appeal which the Appellant intends to 
assert in the appeal; provided, any such list of issues on appeal shall not prevent 
the Appellant from asserting other issues on appeal. 
(a) Whether the district court erred in affirming the Hearing Officer's! 
decision sustaining the driver's license suspension of the Appellant and 
denying her Petition for Judicial Review; 
(b) Whether the district court erred when it failed to review the entire record, 
viz., Petitioner's Exhibit M, a DVD/CD video of the relevant 15 minutes 
before the Petitioner submitted to a breath test to determine alcohol 
concentration; 
(c) Whether the district court erred when it denied the Appellant's request for 
attorney's fees and costs. 
4. Has an order been entered sealing all or any portion of the record? Ifso, what 
5. 
portion? 
Response: See, Order Redacting Agency Record, filed April 22, 2010, striking 
pages 69, 71 and 73 from the Agency Record. 
(a) Is a Reporter's Transcript requested? 
Response: Yes. 
(b) The Appellant requests the preparation of the following portions of the 
Reporter's Transcript: counsels' arguments to the district court and the 
district court's comments, colloqies, and decision from the bench that 
occurred at the hearing in this matter on November 1, 2010. 
6. The Appellant requests a standard record pursuant to IAR 28 (b), plus the briefs 
that were filed before the district court, plus all exhibits contained in the record 
1 The Petition for Judicial Review involved a review of an administrative hearing concerning the suspension of 
the Appellant's driving privileges pursuant to Idaho Code § 18-8002A(7) and the "Hearing Officer" that considered the 
matter is defined in I.e. §18-8002A(l)(f). 
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before the district court that were submitted to the ALS Hearing Officer. 
7. In addition, and as specified in IAR 170), the Appellant request that all exhibits 
that were submitted to the ALS Hearing Officer, and part of the record before the 
district court, be sent to the Supreme Court. 
8. I certify: 
(a) That a copy of this Notice of Appeal has been served on the reporter of 
whom a transcript has been requested as named below at the address set 
out below. 
(b) (1) The Clerk of the District Court has been paid the estimated fee for 
preparation of the Reporter's Transcript in the amount of $200. 
(2) The requested down payment for preparation of the Clerk's record 
has been paid in the amount of $1 00; the Clerk has estimated that 
the cost for the record on appeal will be $583.75. 
(c) Under IAR 23(a)(1), the flling fee is $86.00 and will be paid by counsel 
for the Appellant at time of filing the Notice of Appeal. 
(d) That service has been made upon all parties required to be served pursuant 
to Rule 20. 
DATED this -t- day of December, 2010. 
B E.ELKINS 
ATTORNEY FOR APPELLANT REBECCA S. WILKINSON 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the day of December, 2010, I caused a true and 
correct copy of the foregoing document to be delivered to the following in the method marked 
herein: 
~ Mailed 
---
Hand-Delivered 
-----
Faxed to 208-736-9929 
--
__ Faxed to 208-736-9929 
and mailed 
~ Mailed 
Hand-Delivered 
--
Faxed to 
-- ---------
Faxed to 
-- --------
and mailed 
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Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
746 N. College Rd., Suite 200 
P. O. Box 5226 
Twin Falls, ID 83303-5226 
Susan Israel 
Blaine County Court Reporter 
P. O. Box 1379 
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Jolynn Drage, Clerk District 
Court Blaine County. Idaho 
BRIAN E. ELKINS, P.c. 
Attorney at Law 
120 East Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner/Appellant 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner/Appellant, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
--------------------------~) 
Case No. CV-1O-123 
Supreme Court No.: 38335 
APPELLANT'S OBJECTIONS TO 
THE RECORD ON APPEAL 
The Appellant, Rebecca S. Wilkinson, by and through her attorney of record moves this 
Court pursuant to Idaho Appellate Rule 29(a) for the following: 
1. That the case heading be corrected from Rebecca S. Wilkinson, Plaintiff! Appellant 
to Rebecca S. Wilkinson Petitioner/Appellant. 
2. That pages 123, 125, and 127 he deleted from the record consistent with the prior 
Order Correcting Agency Record entered by the District Court on April 22, 2010 where it 
ordered that the three (3) pages in question ''be redacted and stricken from the agency record." 
See Order Correcting Agency Record, R., pp. 230-231. 
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This objection is based upon the entire file and records in this matter. Oral Argument is 
requested. 
DATED this..d- day of February, 2011. 
~~,u 
NE. ELKINS 
Attorney for Petitioner/Appellant 
-CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ day of February, 2011, I caused a true and correct 
copy ofthe foregoing document to be delivered to the following in the method marked herein: 
Mailed 
---
Timothy J. Stover 
Hand-Delivered 
---
Faxed to 208-736-9929 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 
---
Faxed and mailed 
---
~ID 83303-5226 . ; [,U 
NE. ELKINS 
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BRIAN E. ELKINS, P.C. 
Attorney at Law 
120 East Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner/Appellant 
- ~ -- --
FILED ~:~ .. 
Jo/ynn Drage, Clerk District 
Court Blaine County, Idaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner/Appellant, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-1O-123 
Supreme Court No.: 38335 
NOTICE OF HEARING RE: 
APPELLANT'S OBJECTIONS TO 
THE RECORD ON APPEAL 
PLEASE TAKE NOTICE that Appellant's Objections to the Record on Appeal will be 
called up for hearing as follows: 
Date: Monday, February 14,2011. 
Time: 11 :30 p.m. 
Place: District Courtroom, Douglas Kramer Judicial Building, Hailey, Idaho. 
DATED this _,_ day of February, 2011. 
N E. ELKINS 
Attorney for Petitioner/Appellant 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ~ day of February, 2011, I caused a true and correct 
copy of the foregoing document to be delivered to the following in the method marked herein: 
Mailed 
---
Hand-Delivered 
---
Faxed to 208-736-9929 
---
Faxed and mailed 
---
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Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 
Falls, ID 83303-5226 
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BRIAN E. ELKINS, P.C. 
Attorney at Law 
120 East Avenue North 
P. O. Box 766 
Ketchum, Idaho 83340 
Telephone (208) 726-4338 
Facsimile (208) 726-9328 
E-mail: beelkins@cox.net 
ISB No. 3150 
Attorney for Petitioner/Appellant 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT COURT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, 
Petitioner/Appellant, 
v. 
STATE OF IDAHO, DEPARTMENT 
OF TRANSPORTATION, 
Respondent. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
Case No. CV-IO-123 
Supreme Court No.: 38335 
STIPULATION TO CORRECT 
THE RECORD ON APPEAL 
AND ORDER 
_ The Appellant, Rebecca S. Wilkinson, by and through her attorney of record, Brian E. 
Elkins hereby stipulates and agrees with Timothy J. Stover, Special Deputy Attorney General, 
and attorney for the Respondent Idaho Transportation Department, that the record on appeal be 
changed as follows: 
I. That the case heading be corrected from Rebecca S. Wilkinson, Plaintiff! Appellant 
to Rebecca S. Wilkinson Petitioner/Appellant. 
2. That pages 123, 125, and 127 be deleted and stricken from the Record on Appeal. 
STIPULATION TO CORRECT THE RECORD ON APPEAL AND ORDER 
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DATED this I ~ day of February, 2011. 
'niV10THY J. STOVER 
Special Deputy Attorney General 
Attorney for Respondent ITD 
ORDER 
Based upon the forgoing Stipulation and good cause appearing therefore; 
IT IS HEREBY ORDERED that the clerk of the court is directed to change the case 
heading to list Rebecca S. Wilkinson as Petitioner/Appellant instead ofPlaintiffiAppellant; 
furthennore, the Clerk is directed to delete pages 123, 125, and 127 from the Record on Appeal. 
ROBERT J. ELGEE 
District Judge 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the OlLf day of February, 2011, I caused a true and correct 
copy ofthe foregoing document to be delivered to the following in the method marked herein: 
/' Mailed 
Hand -Delivered 
---
Faxed to 208-736-9929 
---
Faxed and mailed 
---
/ Mailed 
-. ___ . -__ . __ - -_ -- -- Hand-Delivered 
Faxed to 208- 726-9328 
---
Faxed and mailed 
---
Timothy J. Stover 
Special Deputy Attorney General 
Idaho Transportation Department 
P. O. Box 5226 
Twin Falls, ID 83303-5226 
Brian E. Elkins 
P.O. Box 766 
Ketchum, ID 83340 
CLERK OF THE COURT 
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EXHIBIT LIST 
EXHIBITS SUBMITTED BY THE CLERK: 
*Copy of Petitioner's Exhibit M- CD-R from December 1,2009. 
*Transcript of Administrative License Suspension Hearing held on December 1, 2009. 
*Transcript of Administrative License Suspension Hearing held on January 26, 2010. 
EXHIBIT LIST 1 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
REBECCA S. WILKINSON, ) 
) 
Petitioner/Appellant, ) 
) 
vs. ) 
) 
STATE OF IDAHO, DEPARTMENT OF ) 
TRANSPORTATION, ) 
) 
Respondent. ) 
-------------------------) 
STATE OF IDAHO ) 
) ss. 
County of Blaine ) 
Supreme Court No. 38335 
CLERK'S CERTIFICATE 
I, Andrea Logan, Deputy Clerk of the District Court of the Fifth judicial District of 
the State of Idaho, in and for the County of Blaine, do hereby certify that the above and 
foregoing Record in the above-entitled cause was compiled and bound under my 
direction and is a true, full and correct Record of, the pleadings and documents under 
Rule 28 of the Idaho Appellate Rules. 
I do further certify that all documents, x-rays, charts and pictures offered or 
admitted in the above-entitled cause will be duly lodged with the Clerk of the Supreme 
Court along with the Court Reporter's Transcript and Clerk's Record, as required by 
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